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INTRODUCTION 

During colonial domination, FDI flows towards Africa originated almost entirely from mother-

countries. Once African countries gained independence, they were unprepared to manage the increase of 

FDIs originating from third countries. Newly independent countries had neither been able to contribute to the 

development of international investment law. Consequently, a strong mistrust against a system they did not 

have had any part in creating emerged among African states. They were convinced that international 

investment law was the latest attempt of ex mother-countries to perpetuate their domination over the 

continent. This diffidence translated in the initial rejection of consolidated international rules. The initial 

marginal role of African states and the following doctrinal lack of consideration of regional dynamics have 

motivated my decision to focus on the continent. My purpose is to present the possible scenarios foreign 

investors can find or could expect when deciding to invest in Africa, specifically in terms of the level of 

protection and security they are legally entitled to and should realistically expect given the socio-political 

and economic conditions of host states. 

The protection of FDIs is one of the elements on which international investment law is grounded and 

has always had a primary relevance. Even historically, investment's protection and security has been one of 

the first standards codified in international investment agreements. In the last years, the focus has shifted to 

other standards and principles (like the promotion of FDIs, fair and equitable treatment or expropriation), 

while host states' obligations to ensure full protection and security have not received the attention they 

deserve yet. 

Thus, the objective of the first part of the dissertation will be to define and critically analyse African 

states' obligations with regard to the full protection and security standard. Particular attention has to be 

reserved to the recent debate on the exercise of either physical or legal protection required of host states and 

possible implications in terms of establishing a link between full protection and security and other standards 

of international investment law, such as fair and equitable treatment. The level of protection host states 

should grant arises the further question whether one of the factors influencing such evaluation should be the 

level of development of states. This issue is of particular relevance in relation to Africa, given the relevant 

number of developing or least-developed countries and their actual ability or willingness of assuring 

protection to foreign investors and their investment. The question needing an answer is whether full 

protection and security can be applied considering the social, economic and political framework of a country 

or it is a standard that has to be evenly applied to all states, independently from their level of development. 

The best way to answer these questions is to firstly consider international law's sources, namely 

bilateral and regional treaties, as well as customary international law. Regional investment agreements will 

be separately considered from BITs, in order to determine whether states have been adopting different 

approaches towards the standard at the regional level. Considering the similarities and differences among 

African IIAs can prove helpful in the final purpose of verifying whether a regional practice has arisen or 
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African states have conformed to the consolidated general interpretation. The analysis of arbitral 

jurisprudence (mainly considering investment disputes involving African countries) and doctrine will be the 

further step. Considering arbitral awards will have the benefit of verifying the existence of a consolidated 

jurisprudence or the formation of a new one, as well as unveiling host states' definition and approach towards 

the standard. The analysis of doctrinal debates will be useful to integrate the conclusions deriving from the 

study of sources of law and jurisprudence, and to verify whether there have been significant contributions to 

the clarification of any eventual doubtful point. This first part dedicated to the full protection and security 

standard will be completed with the inclusion of an interpretation of the standard, in accordance with 

international rules on interpretation. Ultimately, I will present some remarks on few issues characterising the 

present debate on full protection and security, like the standard of liability, the opportunity of broadening the 

standard's interpretation, its relationship with other standards and the necessity of applying the standard 

taking into consideration other factors such as the level of development of host states. 

The standard's interpretation, and particularly the debate on the due diligence principle, clearly 

highlight the necessity of deepening the study and to focus on the issue of state responsibility for host states' 

failure to protect and secure foreign investment. The purpose of establishing a complete normative 

framework of full protection and security would be incomplete without considering the connected issues of 

attribution and, then, the defences invoked by host states to avoid the attribution of responsibility for their 

conduct. For this reason, the second part of the dissertation will deal with the question of attribution to the 

host state of acts threatening or affecting the security of foreign investment. ILC Articles on State 

Responsibility will play a decisive role, since this part has been organised to mirror the structure of the Draft 

Articles. They will provide the normative framework for the ascertainment of host states' responsibility for 

internationally wrongful acts and their consequences. I will associate specific circumstances of 

responsibility, which I consider typical of the African continent, to every ILC Article from 4 to 11. The 

purpose is to identify in which circumstances the conduct of an organ, an entity or an individual is more 

likely to be attributed to a host state, as well as the nature and status the entity or individual has to have in 

order to allow the attribution of its conduct. 

The conduct of state organs, entities exercising governmental authority and entities acting under the 

instructions, direction or control of the state will be closely analysed, mainly because they have been invoked 

as residual grounds of attribution of conduct in investment disputes. The difficulty of qualifying the entities 

that cannot clearly be framed in a specific category will be solved through the application of different tests 

depending on whether the provision of reference is either Articles 4 or 5, or Article 8. In the first case, the 

"structural and functional test" will play a central role. In the latter circumstance, the objective will be 

ascertaining which test, between the "overall control test" and the "effective control test", is more suitable to 

be applied. In relation to Article 4, more attention will be given to the conduct of states' judiciary, police and 

armed forces. Concerning Article 5, the focus will be mainly on those entities entitled with the exercise of 

both governmental authority and commercial duties by host states. Then, there will be a separate analysis of 

the peculiar phenomenon of Private Military and Security Companies (PMSCs) hired by African states, in 
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order to determine whether and to which ILC Article their conduct can be traced back. Then, attention will 

shift to the conduct of individuals or groups which can be reconnected to Articles 9 to 11, respectively 

concerning the conduct carried out in the absence or default of the official authorities, the conduct of an 

insurrectional or other movement and the conduct acknowledged and adopted by a State as its own. In this 

part, particular attention will be reserved to the actions of revolutionary movements, terrorist groups and 

private individuals. 

A related scenario needing to be carefully considered while discussing attribution because of its 

frequency in Africa, concerns state failure and its implications since it represents a serious challenge to the 

possibility of correctly deploying foreign investment and of attributing responsibility to host states. In the 

past, episodes of state failure have concerned almost exclusively Sub-Saharan Africa, but after the so called 

Arab Spring even North African countries have been interested by different degrees of state failure or 

collapse. The current increase of similar episodes undoubtedly affects stable and secure FDI flows. The 

partial or entire absence of national authorities could cause states' inability to effectively protect foreign 

investment, in accordance with international obligations. The purpose is to answer to whether and what 

extent failed states can be hold responsible for their failure in assuring full protection and security to foreign 

investment. Once these attribution issues have been considered, I will attempt to define and present 

alternative protection means on which foreign investors can rely during the worsening of states' national 

stability as a consequence of war, revolutions, increased episodes of terrorist attacks, economic crisis. 

As previously mentioned, the defences typically invoked by African states against claims grounded 

on their alleged failure to protect and secure foreign investment are the last issue that has to be considered, in 

order to complete the analysis of the normative framework and the circumstances connected to the full 

protection and security standard. The study of arbitral jurisprudence has allowed me to organise this last 

section so to reflect the defences which have been invoked by African countries in the attempt of avoiding 

the attribution of responsibility. However, as it has been done for the previous part, the attempt has also been 

to mirror the structure of the part of ILC Articles dealing with circumstances precluding wrongfulness. 

Force majeure and state of necessity are the circumstances precluding wrongfulness most frequently 

invoked. The main issue needing to be extensively examined, is whether these rules can be referred only to 

circumstances of physical damages occurred to foreign investment, deriving from situations of grave national 

socio-political instability, or can be extended so to cover also economic crisis. The analysis of arbitral 

practice is a fundamental step to clarify the issue and attention will be reserved also to disputes involving 

non-African states, since there has been the development of a considerable jurisprudence of states invoking 

these circumstances in situation of economic crisis. This is a scenario which could interest the continent, 

even though at the moment it does not typically characterise African countries, and of which foreign 

investors should be aware while assessing the risks of investing in the continent. Also in this case, state 

failure needs to be considered in relation to the possibility of invoking circumstances precluding 

wrongfulness. The possibility of attributing responsibility to host states for their failure to protect foreign 
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investment rises the question whether these countries will be able to invoke these circumstances in the 

attempt of not being held liable. 

Any consideration on state of necessity cannot be separated from the analysis of BITs non-precluded 

measures clauses. These provisions concerning the treatment which should be expected by foreign investor 

in peculiar circumstances have a peculiar formulation which has led several states and arbitral panels to 

interpret them as a reference to the necessity customary rule. The frequent attempts made by states of  

establishing a direct connection between the customary rule on state of necessity and non-precluded 

measures clauses urge an in-depth study, so to determine whether states do or do not rely on the latter clauses 

as a means to jeopardise foreign investment by not complying with security obligations. The consideration of 

BITs clauses will need to be integrated with both states considerations and arbitral panels' conclusions, in 

order to confirm whether they represent or not a codification of the necessity customary rule. 

The last group of defences usually invoked by African states to exclude their international 

responsibility for the failure in protecting foreign investors, include the right of protecting cultural property, 

of expelling foreigners and the consequences to the suspension of diplomatic and consular relations. The 

urgency of addressing these defences also derives from the increasing states' practice of relying on them as a 

means to further obstacle foreign investors and their investment from operating in their territories. The 

suspension of diplomatic or consular relations has been progressively dealt with in both bilateral and regional 

investment treaties, thus states' discretionary margin in affecting the execution of foreign investment has 

been limited. On the contrary, more attention has to be reserved to states' right of expelling foreigners since it 

has not been the object of codification in IIAs yet. Concerning the protection of cultural heritage, there have 

been improvements thanks to the interpretive work of arbitral tribunals. The work of those panels will also 

allow to address the issue of the application of provisions and principles of international law which are 

usually applied in relation to human rights or the protection of cultural heritage also to investment law. 

Ultimately, since BITs texts will constitute such an essential element of the entire dissertation, a few 

conclusive remarks seem necessary. Since the end of the decolonisation process, African countries have 

concluded almost 900 BITs and approximately 500 have entered into force, while over 300 have only been 

signed and ratifications are pending. Another relevant data concerns the states parties to BITs. The most part 

of BITs, around 700, have been concluded between an African country and a state from a third continent, 

while only about 150 treaties have been concluded between African states. For the present analysis, I have 

been able to consider the provisions of about 500 bilateral agreements concluded by African countries.  

The difficulties in finding the texts of the BITs and even the uncertainty of the dates in which they 

have been either signed or entered into force have been the two main obstacles which have prevented to 

carry out a complete study of these BITs. These challenges are normally experienced since, in some cases, it 

is not an easy task to find and collect all the BITs concluded by a country
1
. In the last years, international 

                                                             
1 I mostly relied on the databases of the ICSID, which provided only the dates of the signature and the eventual entry into force of the 
treaties, the one of the UNCTAD, which includes both relevant dates and the texts of the agreements, the database of Kluwer 
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organisations and private institutions have perceived the problem and started to create or update databases 

with more reliable information. Even national governments have actively operated in order to improve their 

national databases and offer a more up-to-date service to their investors wishing to invest abroad
2
. These 

national databases are organised to offer legal advises to nationals, like the economic, legislative and 

political situation of the host country, and they often include a list of the BITs concluded by each country 

with the dates of entry into force and the text of the agreement. Nevertheless, these databases are not entirely 

reliable because the data they provide may differ from each other and, in certain cases, the discrepancies are 

absolutely significant and contribute, in this way, to increase the level of uncertainty towards African BITs 

and their effectiveness. Even though these sources are not entirely satisfactory, their joint analysis could 

bring to an approximate identification of the status of BITs ratification. 

The research of BITs concluded by African states has proven to be even more challenging. The most 

part of national governments have never created such databases and, even when they have, the largest part of 

them either do not provide all sensitive information or have not been updated for a very long time. Moreover, 

in a lot of cases, it has not been possible to find the texts of the BITs. The uncertainty on the status of BITs 

ratification and the lack of other relevant information has affected also the creation and update of 

international databases concerning the African continent. For the above-mentioned reasons, it has not been 

possible to entirely fulfil the objective of considering all the existing BITs concluded by African states. 

The attempt has been to mention only those BITs which have certainly entered into force between 

states. But, in some cases, I have considered also BITs that have only been signed by contracting parties, in 

order to highlight certain relevant aspects. These treaties do not bind contracting states, but at the same time, 

the principle of bona fide and states' "obligation not to defeat the object and purpose of a treaty prior to its 

entry into force", as expressed in Article 18 of the Vienna Convention on the Law of Treaties, can be 

applied. Thus, the obligation of contracting states to behave in accordance with international agreements 

which have not already entered into force has allowed the consideration of a wider number of BITs. 

                                                                                                                                                                                                          
Arbitration and Investment Claims, which have been organized in a way similar to UNCTAD’s, and the Investment Claims website 
provided by Oxford University Press. The respective links to the websites are: 

https://icsid.worldbank.org/ICSID/FrontServlet?requestType=ICSIDPublicationsRH&actionVal=ViewBilateral&reqFrom=Main; 
http://unctad.org/en/pages/DIAE/International%20Investment%20Agreements%20(IIA)/IIA-Tools.aspx; 
http://www.kluwerarbitration.com/CommonUI/BITs-countries.aspx; http://oxia.ouplaw.com. 
2 The most reliable national investment databases include: Agence Nationale de Développement de l’Investissement - Algeria 
(www.andi.dz); Board of Investment - Mauritius (www.investmauritius.com); Bases documentaires du Ministère des affaires 
étrangères et européennes - France (http://basedoc.diplomatie.gouv.fr); Board of Investment - Mauritius (www.investmauritius.com); 
Federal Ministry of Science, Research and Economy - Austria (www.en.bmwfw.gv.at); Foreign Affairs, Trade and Development 
Canada (www.international.gc.ca); Ministry of Economic Development - Italy (www.sviluppoeconomico.gov.it); Ministry of 

Finance – Government of India (http://finmin.nic.in); Office of the United States Trade Representative (www.ustr.gov/trade-
agreements/bilateral-investment-treaties); Overheid.nl – The Guide to Dutch Government Information and Services 
(https://treatydatabase.overheid.nl); UK Treaties Online (http://treaties.fco.gov.uk). On the contrary, among the not entirely 
satisfactory databases it is possible to include, for several reasons: Agence de Promotion de l'Industrie et de l'Innovation - Tunisia 
(www.tunisieindustrie.nat.tn); Board of Investment - Pakistan (http://boi.gov.pk); Caisse des Dêpots et de Développement - 
Mauritania (www.cdd.gov.mr); Conseil Présidentiel pour l’Investissement - Burkina Faso (www.cp-investburkina.bf); General 
Authority for Investment - Egypt (www.gafi.gov.eg); Investir au Sénégal (www.investinsenegal.com); Invest Barbados 
(www.investbarbados.org), Invest in Turkey - Investment Support and Promotion Agency (www.invest.gov.tr). 

https://icsid.worldbank.org/ICSID/FrontServlet?requestType=ICSIDPublicationsRH&actionVal=ViewBilateral&reqFrom=Main
http://unctad.org/en/pages/DIAE/International%20Investment%20Agreements%20(IIA)/IIA-Tools.aspx
http://www.kluwerarbitration.com/CommonUI/BITs-countries.aspx
http://finmin.nic.in/
http://treaties.fco.gov.uk/
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1. The origins of the full protection and security standard. 

1. The emergence of the protection standard. 

Since the 17
th

 century, the principle of protection was considered as an element to evaluate the 

"standard of civilisation" of host states
3
. The primary objective of every state was to reassure that their 

subjects and properties abroad would have received a basic level of protection, not inferior to that assured to 

nationals of host countries. The principle of security could be better defined as protection "against any unjust 

act
"
 and it did not take in consideration the form of the property needing protection

4
. Thus, not specifying 

whether protection could be applied exclusively to tangible or also to intangible property, host states were 

inclined to grant a level of protection which went beyond the simple physical or police protection. 

The idea of adapting the principle of protection also to international investment law started to rise 

after the decolonisation of South America, between the 18
th
 and 19

th
 centuries, when new markets suitable 

for the export of capitals emerged. After Latin America's decolonisation, European ex-mother countries had 

to develop new instruments, not implying the use of force, to assure the protection of their citizens and their 

properties by newly independent host states. The Treaties of Friendship, Commerce and Navigation (FCN 

Treaties) concluded since the end of the 18
th
 century were the first examples of international legal 

instruments addressing aliens’ protection without the possibility for mother countries to intervene in their 

citizens' protection by using force. These treaties were mainly focused on commerce and navigation, rather 

than on foreign investment, but in the parts concerning aliens' protection, they referred to the obligation of 

the host state to guarantee protection and security by assuring that aliens would have enjoyed the same level 

of protection granted to national citizens
5
. The FCN Treaties concluded by the United States of America are 

clear examples of contracting parties' commitment of granting citizens of the other party and their properties 

the "same protection" or the "special protection" granted to host state's nationals
6
. One of the most recurrent 

formulation of the obligation to protect aliens states that "both the contracting parties, promise, and engage 

formally, to give their special protection to the persons and property of the citizens of each other, of all 

                                                             
3 See Weiler T., The Interpretation of International Investment Law. Equality, Discrimination and Minimum Standards of Treatment 
in Historical Context, Martinus Nijhoff Publishers, Leiden – Boston, 2013, p. 59-62. 
4 See Foster G. K., Recovering “Protection and Security”: the Treaty Standard’s Obscure Origins, Forgotten Meaning, and Key 
Current Significance, Vanderbilt Journal of Transnational Law, Vol. 45, Vanderbilt University, Nashville, Tennessee, 2012, p. 1118 

and ff. See also Weiler T., The Interpretation of International Investment Law. Equality, Discrimination and Minimum Standards of 
Treatment in Historical Context, Martinus Nijhoff Publishers, Leiden – Boston, 2013, p. 59-61. 
5 See Vandevelde K. J., The Bilateral Investment Treaty Program of the United States, Cornell International Law Journal, Issue 21, 
1988, p. 203-204. See also Vandevelde K. J., The BIT Programme: A Fifteen-Year Appraisal, American Society of International Law 
Proceedings, Vol. 86, 1992, p. 533. See also Salacuse J. W., Sullivan N. P., Do BITs Really Work?: An Evaluation of Bilateral 
Investment Treaties and Their Grand Bargain, Harvard International Law Journal, Vol. 46, 2005, p. 72. See also Salacuse J. W., BIT 
by BIT: The Growth of Bilateral Investment Treaties and Their Impact on Foreign Investment in Developing  Countries, The 
International Lawyer, Vol. 24, 1990, p. 656. See also Vasciannie S., The Fair and Equitable Treatment Standard in International 

Investment Law and Practice, British Yearbook of International Law, Vol. 70, Issue 1, 1999, p. 109. See also Gudgeon K. S., United 
States Bilateral Investment Treaties: Comments on Their Origin, Purposes, and General Treatment Standards, Berkeley Journal of 
International Law, Vol. 4, Issue 1, Spring, 1986, p. 107-108. See also Salacuse J.W., The Law of Investment Treaties, Oxford 
University Press, Oxford, 2010, p. 83. See also Leal-Arcas R., International Trade and Investment Law. Multilateral, Regional and 
Bilateral Governance, Edward Elgar Publishing, Cheltenham – Northampton, 2010, p. 188. See also Rubins N. D., Kinsella N. S., 
International Investment, Political Risk and Dispute Resolution, Oceana Publications, Dobbs Ferry, New York, 2005, p. 218. 
6 See, for instance, the Treaties between the US and Brazil, ratified in 1828, the US and Belgium, ratified in 1875, the US and 
Bolivia, ratified in 1858, and the US and Venezuela, ratified in 1836. 
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occupations, who may be in the territories subject to the jurisdiction of the one or the other, transient or 

dwelling therein, leaving open and free to them the Tribunals of Justice for their judicial recourse on the 

same terms which are usual and customary with the natives or citizens of the country in which they may be". 

The structure of those treaties changed over the years in order to meet new historical and commercial 

challenges
7
, but their main features were maintained and used as a basis for the agreements concluded in the 

next century
8
. The obligation to assure protection and security to foreigners and their properties assumed a 

customary nature during the 19
th
 century

9
 and it has been at the origin of present provisions concerning 

investment security
10

. The contemporary formulation of the full protection and security standard grounds its 

roots in the FCN Treaties concluded in that period
11

, even though those agreements still concerned aliens’ 

protection and trade, and the protection of foreign investment was a marginal issue
12

. 

The exponential increase of trades worldwide between the end of the 19
th
 century and the beginning 

of the 20
th
 century and the increasing reliance on the obligation of host states of protecting aliens urged states 

to develop a form of protection able to include aliens’ investment-related activities
13

. During that period, 

treaties’ provisions on aliens' security were similar to those included in agreements concluded in previous 

                                                             
7 See Sornarajah M., The International Law on Foreign Investment, Cambridge University Press, Cambridge, 2010, p. 182. 
8 See Vandevelde K., Bilateral Investment Treaties. History, Policy and Interpretation, Oxford University Press, Oxford, 2010, p. 58. 
See also Salacuse J.W., The Law of Investment Treaties, Oxford University Press, Oxford, 2010, p. 84. . See also Salacuse J.W., The 
Law of Investment Treaties, Oxford University Press, Oxford, 2010, p. 208. See also Sornarajah, The International Law on Foreign 
Investment, Cambridge University Press, Cambridge, 2010, p. 180. See also Miles K., The Origins of International Investment Law. 
Empire, Environment and the Safeguarding of Capital, Cambridge University Press, Cambridge, 2013, p. 24. See also McLachlan C., 

Shore L., Weiniger M., International Investment Arbitration. Substantive Principles, Oxford University Press, Oxford, 2007, p, 214. 
9 See Schefer K. N., International Investment Law, Texts, Cases and Materials, Edward Elgar Publishing Limited, Cheltenham, 2013, 
p. 5. See also Sornarajah M., The International Law on Foreign Investment, Cambridge University Press, Cambridge, 2010, p. 180. 
See also Dolzer R., Schreuer C. H., Principles of International Investment Law, Oxford University Press, Oxford, 2012. See also 
Vandevelde K. J., A Brief History of International Investment Agreements, U.C. Davis Journal of International Law & Policy, Vol. 
12, No. 1, 2005, p. 159-161. See also Foster G. K., Recovering “Protection and Security”: the Treaty Standard’s Obscure Origins, 
Forgotten Meaning, and Key Current Significance, Vanderbilt Journal of Transnational Law, Vol. 45, Vanderbilt University, 
Nashville, Tennessee, 2012, p. 1120-1121. See also Root E., The Basis of Protection to Citizens Residing Abroad, American Journal 
of International Law, Issue 4, 1910, p. 521 and ff. See also Rubins N. D., Kinsella N. S., International Investment, Political Risk and 

Dispute Resolution, Oceana Publications, Dobbs Ferry, New York, 2005, p. 186. See also Weiler T., The Interpretation of 
International Investment Law. Equality, Discrimination and Minimum Standards of Treatment in Historical Context, Martinus 
Nijhoff Publishers, Leiden – Boston, 2013, p. 95. 
10 See Alvarez, The Once and Future Investment Regime, in Arsanjani M. H., Cogan J. K., Sloane R. D., Wiessner S. ed., Looking to 
the Future: Essays on International Law in Honour of Michael Reisman, Martinus Nijhoff Publishing, 2010, Chapter 33, p. 610. See 
also Salacuse J.W., The Law of Investment Treaties, Oxford University Press, Oxford, 2010, p. 47. See also Subedi S. P., 
International Investment Law. Reconciling Police and Principle, Hart Publishing, Oregon, 2012, p.8. The author affirms that the 
international law of foreign investment originated from the provision on aliens’ protection, thus it could be assumed that even the 

customary rule on investment protection and security originated from the same provisions. 
11 See Newcombe A., Paradell L.., Law and Practice of Investment Treaties - Standards of Treatment, supra note, p. 307. See also 
Subedi S. P., International Investment Law – Reconciling Police and Principle, Hart Publishing, Oregon, 2012, p. 8. See also 
Salacuse J.W., The Law of Investment Treaties, Oxford University Press, Oxford, 2010, p. 84. See also Diehl A., The Core Standard 
of International Investment Protection: Fair and Equitable Treatment, International Arbitration Law Library, Vol. 26, Kluwer Law 
International, 2012, p. 36. See also Mahmood N., Democratizing Investment Laws: Ensuring ‘Minimum Standards’ for Host States, 
The Journal of World Investment & Trade, Vol. 14, 2013, p. 80. 
12 See Pollan T., Legal Framework for the admission of Foreign Direct Investment, Eleven International Publishing, 2006, p. 71. See 

also Vandevelde K. J., A Brief History of International Investment Agreements, U.C. Davis Journal of International Law & Policy, 
Vol. 12, No. 1, 2005. See also Al Faruque A., Creating Customary International Law Through Bilateral Investment Treaties: a 
Critical Appraisal, Indian Journal of International Law, Vol. 44, Issue 2, April-June, 2004, p. 293. See also Rubins N. D., Kinsella N. 
S., International Investment, Political Risk and Dispute Resolution, Oceana Publications, Dobbs Ferry, New York, 2005, p. 218. 
13 See Newcombe A., Paradell L.., Law and Practice of Investment Treaties - Standards of Treatment, p. 11-12. See also Vandevelde 
K. J., The Bilateral Investment Treaty Program of the United States,  Cornell International Law Journal, Issue 21, 1988.p. 205. See 
also Al Faruque A., Creating Customary International Law Through Bilateral Investment Treaties: a Critical Appraisal, Indian 
Journal of International Law, Vol. 44, Issue 2, April-June, 2004, p. 293. 
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centuries
14

. That practice confirmed that that approach was still "well-established"
15

, but at the same time, the 

FDIs and international investment law were evolving into their present shape
16

.  

According to some commentators, it was during those years that the customary rule on the promotion 

and protection of foreign investment focused mainly on the physical level of protection
17

. The focus on 

physical protection was mostly due to the need of capital-exporting countries to balance the tendency of host 

states to mistrust foreign investors (and the possibility that diffidence would translate into acts of violence) 

and the belief of capital-exporting states that local authorities would have not been able to adequately protect 

their investment
18

. 

That trend seemed to have reflected also on arbitral disputes. A relevant part of arbitral disputes 

judged between the end of the 19
th
 century and the 20

th
 century related to aliens' protection. Generally, 

arbitral panels referred to host states' obligation of exercising due diligence towards aliens, in other words a 

"duty of vigilance", as a fundamental part of their obligation of protection. Their analysis on the level of 

vigilance which should be expected from host states led to the conclusion that at least physical protection 

was included in the concept of protection. The Neer tribunal dealt with the failure of police authorities in 

protecting aliens and concluded that a reasonable level of protection required to the host state was police 

protection. Home Insurance Co. concerned the alleged failure of Mexican armed forces to protect a cargo of 

coffee against damages deriving from an attempted coup d'état. The tribunal focused on states' "duty to 

protect the persons and property" and defined it as states' "duty as sovereign to take all reasonable measures 

to protect"
19

. In the Spanish Zone of Morocco Claims, the tribunal pointed out that the most relevant aspect 

of this duty was that the state had to act both on the “physical level”, granting a peaceful and stable domestic 

framework, and on the assurance of "normal administrative and judicial conditions"
20

. Accordingly, aliens’ 

protection could concern, not only physical security, but also the administrative and judicial levels. 

 

2. Difficulties of codifying the standard of protection and security at the multilateral level. 

Particularly during the 20
th
 century, several attempts were made to codify the protection standard at 

the multilateral level. The League of Nations was one of the first international organisations pursuing the 

codification of the customary rule on protection and security of aliens. The League's Covenant attempted to 

codify the customary rule on protection and security of aliens. Article 23(e) of the Covenant stated the 

                                                             
14 See Newcombe A., Paradell L.., Law and Practice of Investment Treaties - Standards of Treatment, p. 11-12. See also Vandevelde 
K., Bilateral Investment Treaties. History, Policy and Interpretation, p.21. 
15 See Vandevelde K., Bilateral Investment Treaties. History, Policy and Interpretation, p. 245. See also Schwarzenberger G., 
Foreign Investments and International Law, Stevens and Sons, London, 1969, p. 23. 
16 See Leal-Arcas R., International Trade and Investment Law. Multilateral, Regional and Bilateral Governance, Edward Elgar 

Publishing, Cheltenham – Northampton, 2010, p. 181. 
17 See Rubins N. D., Kinsella N. S., International Investment, Political Risk and Dispute Resolution, Oceana Publications, Dobbs 
Ferry, New York, 2005, p. 218. See also Wilson R. R., The International Law Standard in Treaties of the United States, Harvard 
University Press, Massachussets, 1953, p. 103-104. See also Dugan C. F., Wallace D., Rubins N., Sabahi B., Investor-State 
Arbitration, Oxford University Press, Oxford, 2008, p. 533. 
18 See Rubins N. D., Kinsella N. S., International Investment, Political Risk and Dispute Resolution, p. 218. 
19 See The Home Insurance Co. Case (United States of America v. United Mexican States), UNRIAA, Vol. 4, March 31, 1926, p. 52. 
20 See Spanish Zone of Morocco Claims (Great Britain v. Spain) (1924), UNRIAA, Vol. 2, 1949, p. 642. 
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necessity to "secure and maintain... equitable treatment"
21

, following the same path traced in the previous 

decades. Protection and security and equitable treatment were believed "as equivalent or at least 

overlapping"
22

, as equitable treatment was a means to assure the protection of foreigners. The Covenant was 

the only multilateral treaty that codified the standard of protection and security in that period. In the end, the 

debate between industrialised countries, Latin American states and the Soviet Union, as well as the 

worsening of international relations and the subsequent withdrawal of several Member States, prevented the 

League from effectively pursuing its objective of codifying international law. 

After the end of World War II, during the negotiations of the Havana Charter, which should have 

brought to the establishment of the ITO, states participating to the negotiations failed to include an effective 

set of rules on investment protection
23

. Article 12 was the only generic provision regarding investment and 

specifically concerned FDIs role in fostering economic development and reconstruction. The provision 

included a generic obligation for host states to adequately secure "existing and future investments" and to 

refrain from ‘unreasonable or unjustifiable action’. Anyway, the Havana Charter would have represented a 

failure even though it would have entered into force. Firstly, it failed to codify the fundamental standards of 

investment law. Secondly, Article 11 included an encouragement for member states to proceed with the 

conclusion of "bilateral or multilateral agreements on measures designed", making almost useless the clauses 

of the Charter. 

The OECD partially succeeded in including a provision on due diligence in its draft "Convention on 

the Protection of Foreign Property", in 1967. However, as for the Havana Charter, this attempt of ruling the 

issue of the protection of foreign property failed as the Convention never entered into force. Two aspects of 

the document are note-worthy. Article 1 required states to assure the "most constant protection and security" 

to aliens’ property
24

, a formulation frequently used in following BITs and borrowed from BITs concluded by 

the US. The commentary to the Draft Convention spread some light on the way to interpret the standard. 

According to Comment 5, the standard should have been interpreted as an "obligation... to exercise due 

diligence as regards actions by public authorities as well as others"
25

. Also Comment 4, dealing with the fair 

and equitable treatment standard, had a relevant role
26

. In the first place, the drafters referred to the theory 

                                                             
21 The text of the Covenant of the League of Nations, which was adopted in 1924, can be found at the following link: 
http://avalon.law.yale.edu/20th_century/leagcov.asp. 
22 See Foster G. K., Recovering “Protection and Security”: the Treaty Standard’s Obscure Origins, Forgotten Meaning, and Key 
Current Significance, p. 1128. 
23 The Havana Charter can be found at the following link: www.wto.org/english/docs_e/legal_e/havana_e.pdf. 
24 Article 1(a) states that "each Party shall at all times ensure fair and equitable treatment to the property of the nationals of the other 
Parties. It shall accord within its territory the most constant protection and security to such property and shall not in any way impair 
the management, maintenance, use, enjoyment or disposal thereof by unreasonable or discriminatory measures. The fact that cer tain 
nationals of any State are accorded treatment more favourable than that provided for in this Convention shall not be regarded as 
discriminatory against nationals of a Party by reason only of the fact that such treatment is not accorded to the latter". 
25 See Comment 5 to the Draft Convention on the Protection of Foreign Property. It states that "most constant protection and secur ity 
must be accorded in the territory of each Party to the property of nationals of the other Parties. Couched in language tradit ionally 
used in the United States Bilateral Treaties, the rule indicates the obligation of each Party to exercise due diligence as regards actions 
by public authorities as well as others in relation to such property". 
26 See Comment 4 to the Draft Convention on the Protection of Foreign Property. It affirms that "the phrase “fair and equitable 
treatment”, customary in relevant bilateral agreements, indicates the standard set by international law for the treatment due  by each 
State with regard to the property of foreign nationals. The standard requires that –subject to essential security interests-  protection 
afforded under the Convention shall be that generally accorded by the Party concerned to its own nationals, but, being set by 



17 
 

that it was included in the customary rule on the international minimum standard of treatment. Finally, the 

commentary addressed the issue of the relationship between the standards of full protection and security and 

fair and equitable treatment. It clarified that the two standards were related and probably overlapping
27

, in the 

sense that the level of protection fair and equitable treatment afforded in accordance with the Convention 

"shall be that generally accorded by the Party concerned to its own nationals, but, being set by international 

law". The drafters of the Convention used a formulation very similar to the one included in Article 1 of the 

Abs-Shawcross Draft Convention
28

. There have been scholars defining the draft Convention as mainly 

reflecting the position on the international minimum standard elaborated by developed capital exporting 

countries
29

, possibly because of the use of expressions typical of US BITs and the reference to the 

international minimum standard of treatment. 

The latest attempt of adopting a multilateral treaty on foreign investment has been that of the MAI 

(Multilateral Agreement on Investment) within the OECD. By far, the text of the MAI was the most 

complete, since it ruled the main standards concerning foreign investment, and somehow presented a 

structure similar to that of BITs. Section IV of the MAI was reserved to investment protection and included 

the obligation to accord foreign investors "full and constant protection and security". The lack of agreement 

among negotiating parties on fundamental issues such as human rights and environment protection caused 

the MAI not to enter into force. The inability of adopting a multilateral investment treaty has jeopardised the 

much needed achievement of a shared international investment legal framework, as well as the possibility of 

observing the way states interpret the main standards of international investment law.  

 

3. The principle of due diligence. 

States' obligation of protecting aliens has been intertwined with the obligation of exercising due 

diligence since the early stages of the formation of the customary rule on protection. Grotius had already laid 

the grounds of the concept of due diligence in the 17
th

 century, while affirming that rulers' liability can derive 

from the allowance of a crime. He then added that in this specific circumstance it "is required, to produce 

this liability, not only knowledge, but the power of prevention"
30

. The jurist pointed out that a subject, not 

                                                                                                                                                                                                          
international law, the standard may be more exacting where rules of national law or national administrative practices fall short of the 

requirements of international law. The standard required conforms in effect to the “minimum standard” which forms part of 
customary international law". The document can be found at the following link: 
http://www.oecd.org/investment/internationalinvestmentagreements/39286571.pdf. 
27 See Foster G. K., Recovering “Protection and Security”: the Treaty Standard’s Obscure Origins, Forgotten Meaning, and Key 
Current Significance, Vanderbilt Journal of Transnational Law, Vol. 45, Vanderbilt University, Nashville, Tennessee, 2012, p. 1140. 
28 Article I states that "each party shall at all times ensure fair and equitable treatment to the property of the nationals of the other 
Parties. Such property shall be accorded the most constant protection and security within the territories of the other Parties and the 
management, use and enjoyment thereof shall not in any way be impaired by unreasonable or discriminatory measures". The 

provision has been reported- in Schwarzenberger G., The Abs-Shawcross Draft Convention on Investment Abroad. A Critical 
Commentary, Current Legal Problems, Vol. 14, 1961, p. 217. 
29 See Newcombe A., Paradell L., Law and Practice of Investment Treaties - Standards of Treatment, supra note, p. 30. See also 
Vasciannie S., The Fair and Equitable Treatment Standard in International Investment Law and Practice, British Yearbook of 
International Law, Vol. 70, Issue 1, 1999, p. 112. 
30 See Grotius Hugo, Whewell W. transl., De iure belli ac pacis, Cambridge University Press, Cambridge, 1853, Book II, Chapter 
XXI, On the Communication of Punishment, paras. 1-4, p. 252. Grotius affirmed that "a Civil Community, like any other 
Community, is not bound by the act of an individual member thereof, without some acts of its own, or some omission... But of the 
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only can, but is also "bound to prevent... [the] commission of the offence"
31

. The features of due diligence 

would have developed in the following centuries. 

In the 19
th 

century, due diligence started to assume its present articulation, as it has been confirmed 

also by several arbitral tribunals of that period. In the Alabama Case, the tribunal had to determine whether 

Great Britain had failed to comply with its neutrality duties in the American Civil War, in relation to the sale 

of ships to the Confederation. The award had the merit of introducing the concept of due diligence
32

. The 

rules established by the parties for the dispute's solution mentioned due diligence in relation to states' 

neutrality obligations. For its part, the tribunal concluded that the UK had omitted to exercise "all possible 

solicitude for the observance of the rights and the duties involved in the proclamation of neutrality"
33

. The 

tribunal acknowledged the flexibility of the due diligence concept when it recognised it had to be 

"exercised... in exact proportion to the risks to which either of the belligerents may be exposed"
34

. 

Initially, due diligence was perceived as a "sectorial rule" as it was introduced with respect to the 

field of war and specifically state neutrality, but it was soon extended to other areas
35

. The different 

backgrounds of arbitral disputes help identifying the areas in which due diligence has been referred to
36

: the 

protection of states' national security, like in the Alabama Case, or economic interests, like in US v. Arjona. 

The latter dispute concerned the counterfeiting of Colombian currency and bonds in the US. This conduct 

had already been judged unlawful according to US national laws, but the Supreme Court considered the issue 

also from the perspective of the obligation of punishing "offenses against the law of nations", which required 

states to act diligently
37

. Another group of awards has concerned the protection of states' organs or 

representatives operating in the host state, like the Chapman case regarding the wounding of an US Consul. 

The "transition" of due diligence from a neutrality rule into a general principle on the treatment of 

aliens has also had the consequence of intertwining the concepts of due diligence and protection, posing the 

grounds for the following obligations of protection included in international investment law. By the end of 

the 19
th
 century, Justice Moore in his dissenting opinion attached to the SS Lotus case, while referring to a 

decision rendered by the United States Supreme Court in 1887, affirmed there already was a consolidated 

                                                                                                                                                                                                          
ways in which rulers come to share in the crime of others, there are two which are most common, and require diligent consideration: 

their allowing or their receiving... With regard to allowing... he who knows of the commission of the offence, who can and is bound 
to prevent it, and who does not, does himself offend... there is required, to produce this liability, not only knowledge, but the power 
of prevention". 
31 See Grotius Hugo, Whewell W. transl., De iure belli ac pacis, Book II, Chapter XXI, para. 4, p. 252. 
32 See Alabama Claims (United States of America v. Great Britain), UNRIAA, Vol. 29, Award, September 14, 1872, p. 129-130. 
33 See Alabama Claims (United States of America v. Great Britain), p. 130-131. 
34 See Alabama Claims (United States of America v. Great Britain), p. 129. 
35 See Ouedraogo A., La neutralité et l’émergence du concept de due diligence en droit international. L’affaire de l’Alabama 

revisitée, Journal of the History of International Law, Vol. 13, 2011, p. 309. See also Zeitler H. E., The Guarantee of “Full 
Protection and Security” in Investment Treaties Regarding Harm Caused by Private Actors, Stockholm International Arbitration 
Review, Vol. 3, 2005, p. 11. 
36 In this sense, it is helpful the categorisation of these areas provided by Pisillo Mazzeschi which I will try to refer to since I believe 
it concretely helps in further defining the debate on due diligence. See Pisillo Mazzeschi R., "Due diligence" e responsabilità 
internazionale degli stati, Giuffré Editore, Milano, 1989, p. 2 and ff. 
37 See United States v. Arjona, US Supreme Court, Case No. 120 U.S. 479 (7 S. Ct. 628, 30 L. Ed. 728), March 7, 1887. The sentence 
can be retrieved at the following link: www.law.cornell.edu/supremecourt/text/120/479. 
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obligation for states to prevent the occurrence of "criminal acts" against third countries and their citizens by 

relying on the due diligence principle
38

. 

In the 20
th
 century, due diligence acquired a primary role in disputes concerning aliens' protection 

and arbitral panels seemed to agree on the main features of the concept. These awards have had such a 

prominent role that they have been frequently recalled by other international arbitral tribunals. Disputes 

generally dealt with damages perpetrated by state organs, private individuals, revolutionary groups or bandits 

to aliens or their properties. In the Spanish Zone of Morocco Claims, the tribunal focused on the issue of state 

responsibility for injuries occurred to the life and properties of aliens (British citizens) and on the obligation 

of the host state's authorities (Spanish authorities) to protect them. Sambiaggio and Neer respectively 

concerned the responsibility of the host states for their failure in protecting the lives and properties of foreign 

citizens located in their territories from the damaging activities of revolutionary groups, in the first case, and 

bandits, in the second case. The Janes case concerned the murder of an US citizen by the hand of a former 

employee of the mining company they had been working for. In Youmans v. Mexico, the tribunal discussed 

the violent acts perpetrated during a riot and the participation of Mexican armed forces. 

Among the main features attributed to the concept of due diligence, those arbitral tribunals referred to 

the fact that international law did not support the idea of states' strict liability
39

. The duty of "due diligence" 

also covered both the actions and omissions of the host government in preventing the occurrence of damages 

to aliens
40

. In the event the commission of a crime was an unforeseeable event for national institutions, they 

would have been compelled to punish the individuals or the entities responsible
41

. In a similar situation it 

would have been even possible to talk about "derivative liability", since the host state could be considered as 

an accomplice of the perpetrator and responsible for the consequences of the crime
42

. Then, the Neer tribunal 

affirmed that governmental actions, and consequently the due diligence concept, "should be put to the test of 

international standards"
43

. The Chapman tribunal followed a similar path qualifying these characteristics of 

due diligence as "general principles", normally applied in international jurisprudence
44

. 

The Spanish Zone of Morocco Claims further helped in determining the content of due diligence. 

Arbitrator Huber referred to the fundamental principle of diligentia quam in suis affirming that states' 

obligation of vigilance, as established by international law, "may be characterized as diligentia quam in 

                                                             
38 See SS Lotus Case (France v. Turkey), PCIJ, Series A, Case No. 10, Dissenting Opinion by Justice Moore, September 7, 1927, p. 

88. 
39 See Sambiaggio Case (Italy v. Venezuela), Italy-Venezuela Mixed Claims Commission (1903), RIAA, vol. X, 1960, p. 499. For a 
summary of the case, Grant J. P., Barker J. C., Parry and Grant Encyclopaedic Dictionary of International Law, 3rd Edition, Oxford 
University Press, Oxford, 2009, p. 538. 
40 See Chapman W. E. (USA) v. United Mexican States, UNRIAA, Vol. 4, October 24, 1930, p. 634. See also Spanish Zone of 
Morocco Claims (Great Britain v. Spain) (1924), UNRIAA, Vol. 2, 1949, p. 642. See also United States v. Arjona. 
41 See Janes L. M. B. et al. (USA) v. United Mexican States, UNRIAA, Vol. 4, November 16, 1925, p. 86-87. See also Chapman W. 
E. (USA) v. United Mexican States, p. 634. See also Spanish Zone of Morocco Claims (Great Britain v. Spain) (1924), UNRIAA, 

Vol. 2, 1949, p. 642. See also Youmans T. H. Case (United States of America v. United Mexican States), UNRIAA, Vol. 4, 
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suis"
45

. Originally, the principle set in Roman Law required debtors to perform their obligations with a 

certain level of diligence in order not to increase their responsibility. Scholars have been arguing the 

possibility of linking the concepts of due diligence and diligentia quam in suis. The latter principle has been 

qualified as establishing a national treatment, thus binding states to exercise due diligence adapting to the 

expectable level of specific circumstances
46

. There have also been commentators suggesting that the level of 

due diligence states should exercise cannot be equated to that normally adopted at the national level, but 

should be "commensurated to international standards of conduct"
47

. In this way, these commentators seem to 

support the opinion about the existence of an international minimum standard of treatment which includes 

also an obligation to act diligently. 

The due diligence concept is rather flexible and changes on a case-by-case basis
48

. This changing 

nature has been addressed in arbitral awards where due diligence has been interpreted as a duty of not 

building objects within a state's territory that would be used to breach a neutrality obligation
49

, as a duty of 

prevention
50

 or as a duty of apprehending and punishing perpetrators
51

. Due diligence has evolved so to 

require states to do everything reasonably expectable in their power to avoid that damages occur to 

foreigners and their properties. In a similar scenario, international tribunals seem to have a significant 

interpretive freedom in determining what constitute a diligent conduct in each case
52

.  

Two recent cases judged by the ICJ, namely the Corfu Channel Case and the Congo Case, allow to 

verify how due diligence has recently evolved. The Corfu Channel Case concerned the damaging of British 

warships and the casualties deriving from the explosion of mines positioned in the Albanian waters of the 

Channel. Albania was aware of the mines present in its territorial waters, but failed to refer their presence to 

approaching British warships causing their explosion. The ICJ believed that it would have been impossible 

for Albania not to have direct knowledge that a minefield had been laid down and that, consequently, 

Albania had an incumbent obligation of notifying the presence of that minefield
53

. The ICJ, in the Congo 

Case, focused on the occupation of a part of Congo's territory by Uganda and of the conduct of the former's 
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armed forces
54

. Uganda was expected to restore "public order and safety" as well as to observe international 

human rights law and international humanitarian law in the occupied Congolese territory. 

In both disputes, the focus was on states' obligation to exercise due diligence through prevention. In 

the Corfu Channel Case Albania failed to act diligently because it did nothing "to prevent the disaster", 

despite its knowledge of the dangerous situation in that area, and consequently the state was held responsible 

for the explosions
55

. In the Congo Case, "Uganda’s responsibility [was] engaged both for any acts of its 

military that violated its international obligations and for any lack of vigilance in preventing violations of 

human rights and international humanitarian law by other actors present in the occupied territory"
56

. 

Accordingly, an occupying state and, even more, the legitimate government of a country have a duty of 

vigilance on the activities of both public forces and private actors operating in the territory they control.  

 

4. Attempts of codifying the due diligence principle. 

The interest of arbitral tribunals for due diligence and the frequent reliance on the principle has not 

been similarly followed by doctrine that has not contributed in the clarification of the content of due 

diligence in any relevant way
57

. There have been very few, and eventually unsuccessful, attempts of 

codifying the principle in international agreements. 

The Harvard Law School, for instance, presented in 1929 and 1961 two draft conventions aimed at 

ruling the circumstance of state responsibility arising as a consequence of damages suffered by aliens. The 

draft conventions respectively concerned the "Responsibility of States for Damage done in their Territory to 

the Person or Property of Foreigners" and the "International Responsibility of States for Injuries to Aliens". 

Article 10 of the 1929 Draft Convention stated that state responsibility would have arisen as a consequence 

of damages occurred to an alien if the state failed "to exercise due diligence to prevent the injury"
58

. The 

drafters underlined how due diligence should have been exercised to prevent the occurrence of a damage to 

the foreigner and how the failure to exercise it was a ground of attribution of responsibility. The commentary 

to the provision added that "due diligence is a standard" with a changeable nature proving difficult the 

determination of its content
59

. Article 13 of the 1961 Draft, which was continuing the debate for the 

codification of the rules concerning state responsibility
60

, stated that aliens can be protected in the host state 

only if its institutions act with due diligence. The provision also referred to some requirements that should be 

complied with by each country for not being held responsible for having breached the obligations on 

protection. In this latter text, the Law School added that state would have been expected to adopt both 
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preventive and deterrent measures "against any act wrongfully committed by any person", including the 

apprehension of the person who perpetrated the crime or wrongful act
61

. 

One of the most relevant attempts of codification of international law took place at the Hague 

Conference in 1930, but failed because of states' lack of agreement on the main themes under discussion. The 

"substantive principles governing the treatment of foreigners" was one of the focal points of the debate and 

the "Draft Convention on the Responsibility of States for Injuries Caused in their Territory to the Person or 

Property of Aliens" was one of the documents presented. It was drafted by the German International Law 

Association and aliens’ protection was a central issue. According to the draft, not only host states had to 

grant the same level of protection they assured to their citizens, but on a case-by-case approach they also had 

to exercise "diligent care" towards aliens. Article 6 of the Draft Convention concerned the circumstance of 

state responsibility arising out the causation of injuries during "riots, insurrections and civil war or in similar 

cases"
62

. The provision, not only focused on the status of insurgents, but also established that the "diligent 

care" host states were expected to exercise would have included an obligation to "prevent or counteract the 

injuries". The draft article also ruled the circumstance the host state failed to intervene and included an 

obligation assuring foreigners the same levels of protection and compensation normally granted to its 

citizens. 

The interest towards due diligence further diminished when the UN International Law Commission 

shifted its attention from state responsibility for injuries occurred to aliens to state responsibility for 

international wrongful acts. The Commission's new purpose was to prioritise the "definition of the general 

rules governing the international responsibility of states"
63

. Even in the new path followed by the ILC, due 

diligence has represented a marginal issue. In the commentaries to the Draft Articles on State Responsibility 

the ILC has stressed out that the Articles do not "lay down [any] general rule... [on] other standards, whether 

they involve some... want of due diligence"
64

. 

 

5. Influences of the juxtaposition of developed and developing countries on the development of 

international investment law. 

The period between the World Wars was characterised by two significant trends. The “second wave” 

of FCN Treaties signed by the United States, after World War I, defined the standard of full protection and 
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security as an "absolute treatment standard". Differently from "relative standards", like national treatment 

and the most favoured nation treatment, "absolute standards" do not depend on "specific factors, happenings, 

or government behaviour"
65

. At the same time, a fierce debate on aliens' protection raised as a consequence 

of some destabilising global changes, such as the Great Depression, the rising of the Soviet Union and the 

first expropriations carried out by Latin American and Communist states. Latin American states and the 

Soviet Union stood for the idea that investment protection had to be assured on the basis of a national 

treatment, recalling the Calvo Doctrine. Industrialised countries believed in the existence of an international 

minimum standard of treatment which was the object of a customary rule. At that time, the position 

supported by Latin American countries and the Soviet Union did not influence either doctrine or arbitral 

tribunals’ decisions concerning investment protection. The debate would have been renewed in the 60s and 

70s, after the decolonisation of Africa
66

. 

The 60s and 70s represented a period of weakness for international investment law, mainly caused by 

the end of World War II, the decolonisation of Africa and the more frequent expropriations of foreign 

investment and properties carried out by capital-importing states. The newly independent African states and 

their support to the cause of other developing countries, allowed the group of developing countries to 

increase their influence within international fora, like the General Assembly of the United Nations. The state 

of international trade and developing countries' role, raised great concern among industrialised states. For 

this reason, developing countries opened an intense debate within the General Assembly that ended with the 

decision of convening the first of a series of Conferences on Trade and Development, which would have 

later brought to the establishment of the United Nations Conference on Trade and Development (UNCTAD). 

In the following decades, Africa's economic development would have become one of the issues of greatest 

concern for the UNCTAD. The debate within the General Assembly also regarded the prevalence of either 

the international minimum standard of treatment (supported by industrialised states) or the national treatment 

(supported by capital-importing countries) to be accorded to foreign investors
67

. Ultimately, the position of 

developing states prevailed for the first time. 

Doctrine has given different interpretations of which events caused the crisis of customary 

international law: the most relevant repercussion of those events concerned customary investment law. 

World War II represented the breaking-point which showed the weaknesses of customary international rules. 
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International investment law was seen as an "ephemeral structure consisting largely of scattered treaty 

provisions, a few questionable customs, and contested general principles of law"
68

. The end of the conflict 

had severe effects on both investment processes and the legal framework, but it could not be considered as 

the only factor causing the crisis of customary international law. The increasing disagreements between 

developed states and capital-importing countries, and the success of developing countries' point of view 

played a crucial role in worsening the deep crisis which was affecting customary international rules
69

.  

A part of doctrine refuses to recognise that customary international law was undermined by the 

raising of opposite opinions between developed and developing countries
70

, but I believe this point of view is 

not embraceable. The debate between the developed and developing worlds started soon after the end of 

World War I and regained force after Africa's decolonisation. It was a constant trend which characterised 

international investment law and it should be given the right relevance, while discussing the events which 

brought to the crisis of customary international investment law. Even the International Court of Justice, in 

the Barcelona Traction Case, recognised that the "intense conflict of systems and interests" strongly 

influenced the "evolution of the law" on the field of investment protection and prevented the formation of 

general rules
71

.  

Developed countries believed that the crisis of customary investment law undermined also the level 

of security which should have been assured to foreign investors and their investment. They were still 

convinced that a shared solution was the best approach to fill in the lacunae of customary international law
72

. 

Several attempts to codify international investment law were carried out, like the Abs-Shawcross Draft 

Convention on Investment Abroad and the OECD Convention on the Protection of Foreign Property. Both 
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the Abs-Shawcross Draft Convention
73

 and the OECD Draft Convention
74

 have generally been considered as 

models for the investment agreements which have been adopted in the following decades. Nevertheless, the 

drafts never entered into force because of the lack of consensus between industrialised and developing 

countries. 

 

6. The international minimum standard of treatment. 

The Calvo doctrine was developed in the beginning of the 20
th

 century and states that a country is 

expected to grant the same treatment to both its citizens and aliens and could be held responsible only if it 

fails to assure that national treatment. Developed countries, on the contrary, believed that both national and 

international standards of treatment had to inform the discipline on aliens' protection
75

. The theory on the 

existence of a so called "international minimum standard of treatment" was discussed about the same period 

of the Calvo doctrine by former U.S. Secretary of State Elihu Root. He affirmed aliens could have enjoyed 

the same protection of nationals of the host state provided that treatment "conform[ed] to the established 

standard of civilisation"
76

. Root believed the general acceptance of the treatment "by all civilized countries" 

as a fundamental "standard of justice" formed a "part of the international law"
77

. Root referred to "civilised 

countries" since he believed in the existence of different levels of state civilisation. Such distinction allows 

the conclusion that only non-entirely civilised countries would have had to apply an international minimum 

standard of treatment. This level of treatment would have corresponded to the national treatment typically 

granted in civilised states
78

. The formulation of the standard clearly favoured foreigners and seemed a 

practice almost exclusively originating from the US (which has been including the standard in their 

investment treaties
79

) and subsequently adopted by other industrialised countries, since it appeared mostly 

"based on US domestic law standards"
80

. 
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In the 40s, the international minimum standard was interpreted as originating from similar "general 

principles" of the domestic legal systems of civilised countries, thus distinguishing between civilised and less 

civilised states
81

. The standard's foundations have been identified in some "rights to life and the elementary 

liberties connected with the earning of a living"
82

. However, the flexible nature, the fact that any evaluation 

on alleged breaches had to be carried out on a case-by-case basis and the lack of clarity in the standard's 

content have been raising concern. The only certain element characterising the international minimum 

standard over time has been the so called Hull formula: the obligation to pay "adequate, effective and 

prompt" compensation for any expropriation to foreigners' property
83

.  

Another issue is whether arbitral tribunals can contribute in further defining the minimum standard 

and adapting it to modern international investment law
84

. Indeed arbitral awards exercise certain influence on 

future arbitral practice, even though the rule of precedent does not apply to investment arbitration. In relation 

to a couple of NAFTA arbitrations, there have been authors suggesting that arbitral tribunals have claimed 

for themselves a sort of "near-legislative function" in the interpretation of the international minimum 

standard
85

. The tribunals in ADF and Mondev referred to the minimum standard as articulated in Neer and 

affirmed the standard necessarily had to evolve from that initial articulation, somehow suggesting their 

possible active role in the modification of the standard's content
86

. Despite such affirmation, arbitral tribunals 

cannot influence the evolution of international law. At the most, they could influence states' practice and 

opinions, indirectly contributing to the evolution of international investment law. 

The disputes where arbitral tribunals have been referring to the existence of a minimum standard 

have generally concerned episodes of expropriations (Chorzow Factory, Norwegian Shipowners and Polish 

Upper Silesia), violence exercised by private individuals towards aliens (Neer), failure to guarantee 

contractual rights (Mavrommatis) and denial of justice (Roberts and Salem). These awards have contributed 

to favour the establishment of "pro-investment and investor-friendly principles"
87

, as well as in defining the 

areas where the international minimum standard has generally been applied. 

Neer has been frequently recalled also in recent disputes as a statement of the international minimum 

standard of treatment. The tribunal mentioned the circumstances where aliens' treatment amounts to an 

internationally wrongful conduct: "outrage, bad faith, wilful neglect of duty or an insufficiency of 

governmental action so far short of international standards"
88

. The most part of the disputes interpreting Neer 
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as reflecting the international minimum standard have concerned NAFTA cases and, thus, relate to a 

framework where the existence of an international minimum standard of treatment has been recognised as a 

customary rule. Such interpretation has been fostered particularly by respondent states which believed the 

minimum standard was an already crystallised customary rule at the time of the release of the Neer award
89

. 

The Neer tribunal's affirmation could well be interpreted as a restatement of the minimum standard 

consolidated at the time of the dispute.  

The dispute concerned the conduct of Mexican authorities following the killing of an US citizen 

allegedly perpetrated by a group of private citizens. It did not concern the treatment reserved to aliens or 

their property and the tribunal's purpose was not to define the minimum standard
90

. There have been 

commentators arguing that the dispute has had scant influence in the process defining the international 

minimum standard of treatment
91

. In few NAFTA-related disputes (namely Mondev, ADF and Waste 

Management) where respondents associated the minimum standard with the above-mentioned statement of 

the Neer tribunal arbitral panels expressed a similar point of view. Those tribunals doubted that the 

conclusions of Neer could be extended beyond the circumstance of injuries caused by privates, so to 

encompass "the contemporary context of treatment of foreign investors and their investments by a host or 

recipient State"
92

. Neer concerned aliens' physical security, rather than "the treatment of foreign investment 

as such"
93

. Nevertheless, the international minimum standard of treatment would not be the only standard 

extended from the area of aliens' protection to that of foreign investment. The same protection standard or 

the due diligence principle have been firstly articulated with the purpose of guaranteeing a certain level of 

protection to individuals abroad. Furthermore, all the elements included in the definition of the Neer tribunal, 

such as "bad faith [or] wilful neglect of duty", have already been extended to the field of foreign investment. 

Besides Neer, some scholars have been convinced that the international minimum standard of 

treatment has been at the core of other awards released in the same years by arbitral tribunals and the ICPJ
94

. 

In Harry Roberts, Mexican authorities stated that the claimant had been imprisoned with the same conditions 

of Mexican nationals, which were deemed insufficient by US authorities. The tribunal affirmed that national 

treatment should not have been the applicable test, but it should have relied on a test assessing whether aliens 

had been treated "in accordance with ordinary standards of civilisation"
95

. In Salem, the tribunal remarked 

the existence of a direct link between national legislations (in that case criminal codes) and the "standard of 
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international law"
96

. In Norwegian Shipowners, the tribunal referred to "the international public law of all 

civilised countries"
97

. In Polish Upper Silesia, the tribunal referred to the existence of generally accepted 

principles of international law concerning expropriation
98

. In Mavronmatis, the tribunal affirmed that states' 

right to exercise diplomatic protection represented an "elementary principle of international law"
99

. Then, in 

Norwegian Shipowners and Chorzow Factory, the tribunals also focused on the issue of compensation for the 

damages experienced by the claimants, stating that the payment of compensation was a necessary 

consequence of an illegal expropriation
100

. In Chorzow Factory, the ICPJ stated that compensation was a 

principle well consolidated by both international practice and arbitral panels' judgements
101

. 

The initial lack of international agreements specifically ruling the protection of foreign investment 

urged the consideration of customary international law in the attempt of identifying the standards dealing 

with investment protection and their characteristics
102

. The international minimum standard of treatment 

represented an attempt made by industrialised countries to foster the development of a generally accepted 

rule on investment protection. Despite the initial strong opposition, the standard would have become a 

customary international rule and, according to a part of doctrine, it would have represented "the foundation 

of modern international investment law"
103

. 
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2. The full protection and security standard in African IIAs. 

 

 

SECTION I. The full protection and security standard in BITs. 

1. The reactions of newly independent African states to the first foreign investment flows. 

When European countries extended their sovereignty over new African colonies, those territories 

became the recipients of investments mostly originating from mother-countries
104

. At the very beginning of 

colonisation, European states believed that the continent could be exploited to produce supplies for mother 

countries and the first wave of investments concerned the agricultural sector (the extended production of 

goods like cotton, tea, cocoa and sugar). Later, colonies were seen as end markets for metropolitan industry's 

products and, when colonists found out the existence of large deposits of precious minerals, a second wave 

of investments focused on the development of the mining sector (the extraction of oil, metals, minerals and 

precious stones). European investors soon intervened in two complementary fields in order to maximise their 

profits: the building of facilities to partially process those goods (e.g. factories and power plants for the 

production of energy) and of infrastructures to transport them. They created an integrated system of 

production that reduced waste of invested capitals and exponentially increased profits. Another positive 

outcome for European states was the creation of new monopolist markets where to place their capitals and 

products. 

The exclusive jurisdiction over investment flows in colonial territories belonged to European 

countries, which adopted specific colonial legislation. Even the protection and security of foreign citizens 

and their properties was regulated by colonial powers. Pre-colonial local authorities were mostly dismantled 

or when maintained alive, like in the British colonial regime, they did not have any power in regulating 

aliens' protection since it had become an exclusive competence of the mother country. Moreover, being a 

matter of domestic jurisdiction, colonial powers could use all the means deemed necessary to re-establish the 

circumstances existing prior to the damage to aliens' properties or their physical endangerment. The use of 

force was among the means that mother countries normally used to stabilise order in the colonies. 

The centralisation of legislative power operated by European powers caused the inability of pre-

colonial local authorities of contributing to the evolution of existing customary international law, the 

formation of new rules or the conclusion of trade and investment agreements, since they had lost the 

sovereignty over their territories
105

. It was only between the 60s and 70s, when African colonies gained 

independence from European domination that the newly independent states directly related with international 
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investment law and could participate in the formation of customary rules. Their inability to contribute to the 

development of international investment law would have negatively affected their approach towards foreign 

investment causing them to distrust FDIs, once they became independent. 

 

2. The "Age of BITs" and the changing approach of African states. 

The unstable investment environment and the inability of concluding a multilateral investment 

agreement, in the years after the end of World War II, pushed industrialised states to pursue the only way 

left: the conclusion of bilateral investment agreements
106

. BITs would have allowed developed countries to 

include the obligations they deemed necessary for the protection of investment abroad. By the end of the 50s, 

developed countries started to conclude bilateral investment treaties, following the example of Germany that 

signed its first BIT with Pakistan in 1959
107

. The new practice of concluding investment agreements had the 

consequence of starting a process of standardisation of state’s obligations on investment which interested 

also the standard of full protection and security. The most frequent formulation of the standard was quite 

similar to the one included in FCN Treaties: states used to refer to the "most constant protection and 

security"
108

. In the end, customary international law was displaced as the main source of international 

investment law thanks to the codification of principles in BITs
109

. The protection these treaties offered to 

foreign investors was believed to be more effective and prevailing over the guarantees coming from 

customary rules. 

The 70s and a part of the 80s were characterised by the refusal of African developing states to 

conclude investment agreements. African countries saw those treaties as a new attempt of industrialised 

states to impose their point of view, after customary international rules were contested and ultimately 

rejected during the previous decades. Nevertheless, the acceptance of economic liberalism and the reduction 

of lending and aids from industrialised countries, caused by the economic recession which stroke developed 

states
110

, forced developing countries to accept both FDIs and BITs. The fall of the Soviet Union and the 

general abandoning of planned economies, also by some of the African states which after decolonisation 
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chose that economic system, contributed to reduce the reluctance towards the new treatification process. The 

symbol of the migration to liberalism has been the abrupt increase in the conclusion of BITs, even by and 

between those developing states
111

 that used to define BITs as a new means of developed countries to 

exercise their economic hegemony
112

. 

Among the reasons which drove developing states to conclude BITs it is possible to notice the belief 

that market ideology ultimately prevailed
113

, the transformation of some developing states in capital-

exporting states
114

 and the objective of increasing their appeal in order to attract foreign capitals perceived as 

beneficial for their economies
115

. In the case of the African continent, many states concluded BITs without 

being fully aware of what kind of agreements they were accepting
116

 and of the consequences of the 

provisions included in those treaties, since they did not participate in the development of the main principles 

and standard characterising international investment law. Thus, they could not have a clear perception of 

those obligations and the effect was an underestimation of bilateral treaties' obligations.  

According to a different point of view, states were more willing to conclude BITs because they 

believed that the treaties' provisions included customary international rules which were already 

consolidated
117

. Nevertheless, this opinion should be discarded. In fact, having accepted the hypothesis that 

customary international law ended after the decolonisation of the African continent opposes the above-
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mentioned hypothesis. It seems more plausible that the progressive conclusion of BITs has been an attempt 

to rebuild a framework of shared rules and principles. 

The progressive conclusion of BITs, in which the standard of full protection and security had a 

primary role
118

, constituted a victory for developed states. They were able to realise their objective of 

establishing a "high-level investor protection" system, making it acceptable to developing states, without the 

inconveniences deriving from contrasting opinions like it would happen at the multilateral level
119

. 

 

3. Different wording of the rules concerning investment's protection: the "simple" and the 

"qualified" standard of protection and security. 

African BITs are proof of the central role attributed by contracting states to investment protection. It 

could be argued that it depends from the fact that developed states have imposed their models and their point 

of view on investment protection to African countries. A similar consideration could have been true at the 

initial stages of BITs adoption. The passing of time has shown that African states have recognised the 

importance of investment protection, since they have introduced references to investment protection and 

security also in the BITs concluded among themselves.  

During various decades, African states have adopted different approaches towards the full protection 

and security standard. Between the 70s and 2000s, some African countries have concluded BITs where the 

protection and security standard has been mentioned in a more generic way, simply to guarantee that the 

investment made in the territory of the host state will be protected, without mentioning any qualified degree 

of protection
120

. In this limited group of treaties there are BITs mainly concluded by Switzerland and China. 

In the case of China, Article 2 of the Chinese Model BIT states that contracting parties are bound to assure 

"constant protection and security" to foreign investment
121

. On the contrary, some of the BITs concluded 
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with African states merely grant foreign investors that their investment "shall enjoy protection in the territory 

of the other Contracting State"
122

.  

The most part of BITs concluded by African states mention the standard of full protection and 

security by using various qualifying formulations. Since the first BITs concluded in the 60s, states have 

preferred to qualify the protection and security standard with specific adjectives. Contracting parties have 

referred to the protection and security standard using expressions such as "full protection and security"
123

, 

"protection et sécurité pleines et entières" (the French alternative to full protection and security)
124

, "constant 

protection and security"
125

, "adequate protection and security"
126

, "total protection and security"
127

, "integral 

protection and security"
128

, "continuous protection and security"
129

 and "full and constant protection and 

security"
130

. 
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See also Article 2(2) of the United Kingdom-Zimbabwe BIT signed on March 1, 1995. See also Article 2(2) of the Mauritius-
Portugal BIT signed on December 12, 1997, and entered into force on January 3, 1999. See also Article 2(2) of the Tunisia-Hungary 
BIT on May 13, 2003, but not entered into yet. See also Article 2(2) of the Tunisia-Czech Republic BIT signed on January 6, 1997, 
and entered into force on July 8, 1998. See also Article 2(2) of the Benin-United Kingdom BIT signed and entered into force on 
November 27, 1987. See also Article 2(2) of the Burkina Faso-South Korea Bit signed on October 26, 2004. 
124 See Article 4(1) of the Cameroon-China BIT signed on September 10, 1997, but not entered into yet. See also Article 4(1) of the 

Chad-Lebanon BIT signed on June 15, 2004, but not entered into yet. See also Article of the Madagascar-Mauritius BIT signed on 
April 6, 2004, and entered into force on December 29, 2005. See also Article 4(3) of the Mauritius-Cameroon BIT signed on August 
3, 2001, but not entered into force yet. See also Article 5(1)of the Mozambique-France BIT signed on November 15, 2002, and 
entered into force on July 6, 2006. See also Article 3(1) of the Nigeria-Switzerland BIT signed on November 30, 2000, and entered 
into force on April 1, 2003. See also Algeria-Austria BIT signed on June 17, 2003, and entered into force on January 1, 2006. 
125 See Article 3(2) of the Burundi-Belgium BIT signed on April 13, 1989, and entered into force on September 12, 1993. See also 
Article 4(2) of the Burundi-Comoros BIT signed in 2001. See also Article 2(2) of the Gabon-Belgium BIT signed on May 27, 1998.  
See also Article 3(2) of the Tunisia-Belgium BIT signed on January 8, 1997, and entered into force on October 18, 2002. See also 
Article 2(2) of the Djibouti-China BIT signed on August 18, 2003.  See also Article 3(1) of the Ethiopia-Austria BIT signed on 

November 12, 2004 and entered into force in 2005. See also Article 2(2) of the Nigeria-Finland BIT signed on June 22, 2005, and 
entered into force on March 20, 2007. See also Article 2(2) of the Ivory Coast-China BIT signed on September 2, 2002.  
126 See Article 2(2) of the Morocco-India BIT signed on February 13, 1999, and entered into force on February 22, 2001. See also 
Article 2(2) of the Morocco-Indonesia BIT signed on March 14, 1997, but not entered into force yet. See also Article 2(2) of the 
Egypt-Zambia BIT signed on April 28, 2000. See also Article 2(2) of the Tunisia-Pakistan BIT signed on April 18, 1996, but not 
entered into force yet. See also Article 2(2) of the Tunisia-Jordan BIT signed on April 27, 1995, and entered into force on November 
23, 1997. See also Article 2(2) of the Algeria-Indonesia BIT signed on March 21, 2000, and entered into force on June 22, 2002. See 
also Article 2(2) of the Ethiopia-Malaysia BIT signed on October 2, 1998.  See also Article 2(2) of the Ghana-Egypt BIT signed on 

March 11, 1998, but not entered into yet. See Article 2(2) of the Sudan-Jordan BIT signed on March 30, 2000, and entered into force 
on February 3, 2001. 
127 See Article 2(2) of the Algeria-Bahrain BIT signed on June 11, 2000, and entered into force on May 16, 2008. See also Article 
5(1) of the Algeria-Ethiopia BIT signed on May 27, 2002, and entered into force on March 17, 2005. See also Article 4(1) of the 
Algeria-Nigeria BIT signed on January 14, 2002 and entered into force on March 3, 2003. See also Article of the Algeria-South 
Africa BIT signed on September 24, 2000, and entered into force on July 23, 2001. See also Article 2(2) of the Libya-Italy BIT 
signed on November 21, 2000, and entered into force in 2005. 
128 See Article 4(1) of the Algeria-Germany BIT signed on March 11, 1996, and entered into force on October 7, 2002. See also the 

Additional Protocol of the Tunisia-Germany BIT signed on December 20, 1963, and entered into force on February 6, 1966. See also 
Article 3(1) of the Togo-Germany BIT signed on May 16, 1961, and entered into force on December 21, 1964. See also Article 5(1) 
of the Guinea-Germany BIT signed on November 8, 2006.  
129 See Article 3(2) of the Zambia- Belgium BIT signed on May 28, 2001. See also Article 3(2) of the Sudan-Belgium BIT signed on 
November 7, 2005, but not entered into force yet.  
130 See Article 2(2) of the Ethiopia-Finland BIT signed on February 23, 2006, and entered into force on May 3, 2007. See also Article 
3(1) of the Namibia-Austria BIT signed on May 28, 2003, and entered into force on September 1, 2008. See also Article 2(2) of the 
Algeria-Greece BIT signed on February 20, 2000, and entered into force on July 23, 2001. 
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During the last 20 years, in parallel with the general practice of African states of drafting the 

protection and security standard in the BITs they concluded, there have been some states adopting more 

innovative definitions. In these cases, full protection and security is linked to other standards or principles 

addressing the treatment of foreign investment. For instance, a quite large group of BITs concluded by 

Mauritius formulates the standard of full protection and security by using the expression "fair and equitable 

protection"
131

. All the BITs including this formulation also include a provision on fair and equitable 

treatment. Thus, it should be asked whether the standard of full protection and security is believed to be a 

part of fair and equitable treatment, as the combination of the words characterising the two standards seems 

to allow to conclude. Other BITs further qualify full protection and security by subjecting its application to 

the implementation of various requirements, like the respect of other BITs provisions
132

, the accordance with 

domestic legislations
133

 or the application of a treatment not less favourable than the most favoured nation 

treatment or national treatment
134

.  

The most part of the BITs concluded by African states follow the general practice of referring to the 

full protection and security standard and, in some cases, BITs include two different provisions on investment 

security. Nevertheless, there is a group of BITs, mainly concluded during the first phase of the treatification 

process, not including any provision dealing with investment protection and security. 

                                                             
131 See Article 3(3) of the Mauritius-Pakistan BIT signed on April 3, 1997, and entered into force on the same day. See also Article 
3(3) of the Mauritius-Nepal BIT signed on August 3, 1999, but not entered into force yet. See also Article 3(3) of the Mauritius-
Mozambique BIT signed on February 14, 1997, and entered into force on May 26, 2003. See also Article 3(3) of the Mauritius-

Indonesia BIT signed on March 5, 1997, and entered into force on March 28, 2000. See also Article 3(3) of the Mauritius-Swaziland 
BIT signed on May 15, 2000. See also Article 3(3) of the Mauritius-Zimbabwe BIT signed on May 17, 2000, but not entered into 
force yet. See also Article 3(3) of the Mauritius-Rwanda BIT signed on July 30, 2001, but not entered into force yet. See also Article 
3(3) of the Mauritius-Tanzania BIT signed on Mat 4, 2009, and entered into force on March 2, 2013. See also Article 3(3) of the 
Mauritius-Botswana BIT signed on August 17, 2005, but not entered into yet. See also Article 3(3) of the Mauritius-Egypt BIT 
signed on July 2, 2003. See also Article 3(3) of the Mauritius-Ghana BIT signed on May 18, 2001, but not entered into yet. For 
examples from other African states, see Article 3(3) of the Egypt-Botswana BIT signed in 2003. 
132 This clause has usually been expressed in the following way: "investments approved under Article x shall be accorded fair and 
equitable treatment and protection in accordance with this Agreement". See Article 3(2) of the Mauritius-Singapore BIT signed on 

March 4, 2000, and entered into force on April 19, 2000. See also Article 3(3) of the Mauritius-Senegal BIT signed on March 14, 
2002, and entered into force on October 14, 2009. See also Article 2(2) of the Tunisia-Romania BIT signed on October 16, 1995, and 
ratified the next year. See also Article 2(2) of the Algeria-Czech Republic BIT signed on September 22, 2000, and entered into force 
on April 7, 2002. See also Article 2(1) of the Algeria-Oman BIT signed on April 9, 2000, and entered into force on June 22, 2002. 
See also Article 2(2) of the Algeria-Romania BIT. See also Article 3(2) of the Mauritius-China BIT signed on May 4, 1996, and 
entered into force on June 8, 1997. See also Article 2(1) of the Algeria-Bulgaria BIT signed on October 25, 1998, and entered into 
force on April 7, 2002. 
133 The formulation used by BITs precisely recalls this fundamental concept: "chaque Partie Contractante protégera sur son territoire 

les investissements effectués conformément à ses lois et règlements par des investisseurs de l’autre Partie Contractante" . See Article 
3 of the Mauritius-Romania BIT signed on January 20, 2000, and entered into force on December 12, 2000. See also Article 3(1) of 
the Algeria-Spain BIT signed on December 23, 1994, and entered into force on January 17, 1996. See also Article 2(1) of the 
Algeria-Oman BIT signed on April 9, 2000, and entered into force on June 22, 2002. See also Article 3(1) of the Cape Verde-
Switzerland BIT signed on October 28, 1991, and entered into force on May 6, 1992. See also Article 3(2) of the South Africa-Chile 
BIT signed on November 12, 1998. See also Article 2(41) of the Senegal-USA BIT signed on October December 6, 1983, and 
entered into force on October 25, 1990. 
134 The typical formulation used in the BITs states that "chaque Partie Contractante accordera ces investissements, biens, droits,  et 

intérêts au moins la même sécurité et protection qu'elle assure ceux de ses nationaux ou aux investissements de ressortissants et de 
sociétés d'Etats tiers". See Article 2(2) of the Tunisia-South Korea BIT signed on May 23, 1975, and entered into force on November 
28, 1975. See also Article 3(2) of the Algeria-China BIT signed on October 20, 1996, and entered into force on November 25, 2002. 
See also Article 2(2) of the Mauritius-France BIT signed on March 22, 1973, and entered into force on April 1, 1974; the new BIT, 
negotiated in 2010, has not entered into force yet. See also Article 3(4) of the Rwanda-Belgium BIT signed on November 2, 1983, 
and entered into force on September 25, 1985. See also Article 1(2) of the Morocco-Belgium BIT signed on April 14, 1999. See also 
Article 2(2) of the France-Zaire BIT signed on October 5, 1972, and entered into force in 1975. See also Article 3(2) of the Cape 
Verde-Netherlands BIT signed on November 11, 1991, and entered into force on November 25, 1992. 
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During the 60s and 70s, Switzerland has been the country which ratified the largest number of BITs 

without including any reference to the full protection and security standard. Those BITs are "agreements on 

trade, investment protection and technical cooperation"
135

 and not treaties on the "encouragement and 

reciprocal protection of foreign investment", like the generality of investment agreements. Despite their titles 

refer also to investment protection, the provisions dealing with foreign investment do not include any explicit 

reference to full protection and security. On the contrary, they mention only the standard of fair and equitable 

treatment linked to the most favourable nation treatment. The typical formulation of the provision on 

investment protection states that "les investissements, ainsi que les biens, droits et intérêts appartenant à des 

ressortissants, fondations, associations ou sociétés d’une des Hautes Parties Contractantes dans le territoire 

de l’autre bénéficieront d’un traitement juste et équitable, au moins égal à celui qui est reconnu par chaque 

Partie à ses nationaux, ou, s’il est plus favorable, du traitement accordé aux ressortissants, fondations, 

associations ou sociétés de la nation la plus favorisée"
136

. The Tunisia-Switzerland BIT represents an 

exception to this trend: it is the only BIT, concluded in that period, where contracting parties made a generic 

reference to the purpose of protecting private foreign investment
137

. 

Sudan
138

 and Senegal
139

 are among the African countries which, between the 60s and the 70s, have 

concluded more BITs not mentioning either the standard of full protection and security or the security 

principle. Similarly to the BITs concluded by Switzerland, these treaties mention investment protection only 

in the titles of some provisions. Nevertheless, the content of these provisions is mostly dedicated to the 

standard of fair and equitable treatment, to national treatment or to the prohibition of adopting unreasonable 

or discriminatory measures. 

The practice of some states of not mentioning the full protection and security standard has 

characterised also the texts of some BITs concluded in the 90s and 2000s. It would have been reasonable to 

expect the end of this practice in conjunction with the development of international investment law and of 

the guarantees assured to foreign investors. Even though these BITs do not refer to the full protection and 

security standard, they mention investment protection, at least, in their preambles. The most emblematic 

                                                             
135 For a few examples, see Article 7 of the Madagascar-Switzerland BIT signed on March 17, 1964, and entered into force on March 

31, 1966 (the two countries have signed a new agreement which is not into force yet). See also Article 4 of the Zaire-Switzerland BIT 
entered into force on March 31, 1966 (it was later substituted by a newer agreement). See also Article 7 of the Niger-Switzerland BIT 
entered into force on November 17, 1962. See also Article 6 of the Central African Republic-Switzerland BIT entered into force on 
July 4, 1973. See also Article 7 of the Burkina Faso-Switzerland BIT signed on May 6, 1969, and entered into force on September 
15, 1969. See also Article 7 of the Ivory Coast-Switzerland BIT signed on June 26, 1962, and entered into force on November 18, 
1962. See also Article 8 of the Chad-Switzerland BIT signed on February 21, 1967, and entered into force on October 31, 1967.  
136 See, in this case, Article 7 of the Ivory Coast-Switzerland BIT. 
137 See Article 5 of the Tunisia-Switzerland BIT signed on December 2, 1961, and entered into force on January 19, 1964. According 

to the provision: "les Hautes Parties Contractantes conviennent de conclure dès que possible un accord visant à créer les conditions 
favorables aux investissements privés dans les deux Etats et à établir des modalités d’encouragement et de protection de ces 
investissements". 
138 See the Sudan-France BIT signed on July 31, 1978, and entered into force on July 5, 1980. See also the Sudan-Switzerland BIT 
signed on February 17, 1974, and entered into force on December 14, 1974. 
139 See Article 7 of the Senegal-Switzerland BIT signed on August 16, 1962, and entered into force on August 13, 1964. See also 
Article 2(2) of the Senegal-South Korea BIT signed on July 12, 1984 and entered into force on September 2, 1985. See also Article 1 
of the Senegal-Sweden BIT signed on February 24, 1967, and entered into force on February 23, 1968. 
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cases have been the BITs concluded by Algeria
140

, Sudan
141

 and Italy
142

. The BITs concluded by Italy are 

peculiar because they do not mention the full protection and security standard, despite their inclusion of 

provisions dedicated to investment protection and their reference to the principle of protection in the 

preambles. The provisions on investment security deal with the fair and equitable treatment standard, thus, 

the question arising is whether this practice is due to a different way of pursuing investment protection which 

is grounded on an interpretation of the fair and equitable treatment standard as a standard that per se already 

includes a certain degree of protection. 

 

4. The physical protection of foreign investment. 

The period between the 90s and the 2000s represented a turning point in the way full protection and 

security was perceived. States started to question whether it could be applied to protect foreign investment 

only from the physical point of view or the possibility of extending protection so to include also legal 

security, once a shared definition of the standard consolidated. BITs generically mention the necessity of 

assuring protection and security, but do not contribute to spread some light on the level of protection which 

should be expected from host states. The very recent practice of including specific references to physical 

security in the texts of BITs rises as a reaction to the generic formulation of the standard and to the trend of 

some arbitral tribunals to extend the level of protection including also legal protection. 

In the last years, this practice has been quite scarce and not univocal, especially in Africa. Physical 

security has been the first level of security to be referred to in African BITs. Moreover, it seems likely that 

the practice of mentioning physical security has either been imposed upon African states from the outside or 

these countries have conformed to it. 

The only consolidated practice of limiting the sphere of application of the standard to the assurance 

of physical protection to foreign investment has been introduced among African countries by the 

Netherlands
143

. The vast majority of the BITs concluded by the Netherlands after the 90s include a reference 

                                                             
140 See Article 3 of the Algeria-Yemen BIT signed on November 11, 1999, and entered into force on July 23, 2001. See also Article 
3(3) of the Algeria-Syria BIT signed on September 14, 1997, and entered into force on December 27, 1998. See also Article 2 of the 
Algeria-Turkey BIT signed on June 3, 1998, but not entered into force yet. 
141 See the Sudan-India BIT signed on October 22, 2003, and entered into force on October 18, 2010. See also the Turkey-Sudan BIT 

signed on December 19, 1999, but not entered into force yet. 
142 For some examples, see Article 2 of the Morocco-Italy BIT entered into force on April 7, 2000. See also Article 2 of the South 
Africa-Italy BIT signed on June 9, 1997, and entered into force on March 16, 1999. See also Article 2 of the Mozambique-Italy BIT 
signed on December 14, 1998, and entered into force on November 17, 2003. See also Article 2 of the Angola-Italy BIT signed on 
July 16, 2002, and entered into force on May 21, 2007. See also Article 2 of the Gabon-Italy BIT signed on June 28, 1999, and 
entered into force on July 7, 2007. See also Article 2 of the Cape Verde-Italy BIT signed on June 12, 1997, but not entered into force 
yet. See also Article 2 of the Republic of Congo-Italy BIT signed on March 17, 1994, but not entered into force yet. The only 
exception is Article 2 of the Ethiopia-Italy BIT entered into force on May 8, 1997. 
143 See Article 3(1) of the Mozambique-Netherlands BIT signed on December 18, 2001, and entered into force on September 1, 2004. 
See also Article 3(1) of the Zambia-Netherlands BIT signed on April 30, 2003, and entered into force on March 1, 2014. See also 
Article 3(1) of the South Africa-Netherlands BIT signed on May 9, 1995, and entered into force on May 1, 1999. See also Article 
3(2) of the Nigeria-Netherlands BIT signed on November 2, 1992, and entered into force on February 1, 1994. See also Article 3(1) 
of the Tanzania-Netherlands BIT signed on July 31, 2001, and entered into force on April 1, 2004. See also Article 3(1) of the Mali-
Netherlands BIT. See also Article 3(1) of the Malawi-Netherlands BIT signed on December 11, 2003, and entered into force on 
November 11, 2007. See also Article 3(1) of the Burundi-Netherlands BIT signed on May 24, 2007, and entered into force on August 
1, 2009. See also Article 3(1) of the Eritrea-Netherlands BIT signed on December 2, 2003, but not entered into force yet. See also 
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to investment physical security and show that the European state has been able to make African countries 

accept its interpretation of the full protection and security standard. On the other hand, the approach of the 

Netherlands towards the standard would not have been accepted by so many African states if they did not 

share that interpretation. The texts of those BITs essentially mirror the 1997 Netherlands Model BIT which 

states that "each Contracting Party shall accord to such investments full physical security and protection"144. 

Full protection and security has been qualified by the addition of the word "physical" which sensitively limits 

the applicability of the standard. This consolidated practice has been preceded by the conclusion of two 

BITs, with Nigeria
145

 and Zimbabwe
146

 including the very same formulation of the 1997 Model BIT. These 

treaties have contributed to the rising of a new practice and have also operated as a basis for the 

establishment of a definitive state practice which would have been included also in the state's general Model 

usually presented for negotiation.  

There are a couple of other examples, not involving the Netherlands, where African countries have 

accepted to restrictively interpret the standard. These BITs use different expressions, but I believe their 

meaning should be equated to the more common "physical protection". In the Algeria-Indonesia BIT, 

contracting parties refer to the "material security" of foreign investment
147

. The Rwanda-US BIT, recalling 

the formulation of the US Model BIT, asks both parties to "provide the level of police protection required 

under customary international law"
148

. The latter BIT is indicative of the peculiarity of the 2004 and 2012 US 

Model BITs which, not only qualify the full protection and security standard by referring to physical 

security, but also define this level of protection as having a customary nature. The BITs concluded by the US 

are the only cases where the idea of physical protection has been explicitly linked to the existence of a 

customary rule supporting a protection and security standard oriented to the physical level. The US-Rwanda 

BIT is the only agreement concluded between the US and an African state mirroring the formulation of the 

US Model BIT
149

. The other agreements concluded with African countries were concluded when the United 

States defined the standard more generically. 

 

                                                                                                                                                                                                          
Article 3(1) of the Gambia-Netherlands BIT. See also Article 3(1) of the Burkina Faso-Netherlands BIT signed on November 10, 
2000, and entered into force on January 1, 2004. See also Article 3(2) of the Benin-Netherlands BIT signed on December 13, 2001, 
and entered into force on December 15, 2007. See also Article 3(1) of the Zimbabwe-Netherlands BIT. See also Article 3(1) of the 

Uganda-Netherlands BIT signed on May 30, 2000, and entered into force on June 1, 2003. 
144 See Article 3(1) of the Netherlands Model BIT. The document can be found within Douglas Z., The International Law of 
Investment Claims, Appendix 8. 
145 See Article 3(2) of the Netherlands-Nigeria BIT signed on November 2, 1992, and entered into force on February 1, 1994. 
146 See Article 3(1) of the Netherlands-Zimbabwe BIT signed on December 11, 1996, and entered into force in May 1, 1998. 
147 See Article 3(1) of the Algeria-Indonesia BIT signed on March 21, 2000, and entered into force on June 22, 2002. 
148 See Article 5 of the Rwanda-US BIT and, more generally, Article 5(2)(b) of the 2004 and 2012 US Model BIT when it states that 
"the obligation in paragraph 1 to provide: “fair and equitable treatment” includes the obligation not to deny justice in crim inal, civil, 

or administrative adjudicatory proceedings in accordance with the principle of due process embodied in the principal legal systems of 
the world; and “full protection and security” requires each Party to provide the level of police protection required under customary 
international law". The Models can respectively be found at the following links: www.state.gov/documents/organization/117601.pdf 
and www.ustr.gov/sites/default/files/BIT%20text%20for%20ACIEP%20Meeting.pdf. 
149 See Article 5(2)(b) of the Rwanda-United States BIT signed on February 19, 2008, and entered into force on January 1, 2012. The 
provision states that “full protection and security” do not require treatment in addition to or beyond that which is required by that 
standard, and do not create additional substantive rights... “full protection and security” requires each Party to provide the level of 
police protection required under customary international law". 
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5. The legal protection of foreign investment. 

Recently, states have started a debate on the possibility of limiting the applicability of the full 

protection and security standard. On the one hand, there are countries supporting a more limited 

interpretation of the standard, based on the idea of physical security. On the other hand, there are states 

endorsing the necessity of interpreting more broadly the standard in order to include also the legal protection 

of foreign investment. It has not been possible to report the existence of arbitral awards where a claimant has 

been compensated for non-physical damages yet, on the unique basis of a breach of the full protection and 

security standard
150

. Furthermore, it is still not possible to establish whether arbitral tribunals are more 

inclined to accept a traditional or extended interpretation of the full protection and security standard
151

. 

The practice of referring to the legal protection of foreign investment in African BITs has 

characterised the last decade, but the examples are even scarcer than BITs explicitly supporting physical 

protection. The relevant cases are the BITs concluded by South Africa and Algeria with Argentina and 

Iran
152

, as well as the Libya-Croatia BIT
153

. In these treaties, contracting parties have agreed to grant foreign 

investment "full legal protection". Likely, contracting states deemed implicit the physical protection of 

foreign investment and wanted to stress out that legal protection shall be added to the "basic" level of 

physical protection. 

There have also been several BITs referring to the stability of the legal framework of the host state. 

Several BITs concluded between Italy and African states mention the importance of a stable "legal 

framework" within host states
154

. These treaties do not mention legal protection, but the fact that they refer to 

the domestic legal framework could lead back to the concept of legal security. It will depend on whether this 

obligation is believed as being a part of full protection and security or of fair and equitable treatment. In the 

first case, a stable legal framework will be linked to the need to assure the legal protection of foreign 

investment. In the second case, the stability of a state's legal framework is traditionally considered as a 

fundamental component of fair and equitable treatment. 

                                                             
150 See Vandevelde K., Bilateral Investment Treaties. History, Policy and Interpretation, Oxford University Press, Oxford, 2010, p. 
255. 
151 See Klager R., Fair and Equitable Treatment in International Investment Law, Cambridge University Press, Cambridge, 2011, p. 
294. 
152 For South Africa, see Article 3(2) of the South Africa-Argentina BIT signed on November 1, 2000, and entered into force on 

November 29, 2000. See also Article 4(1) of the South Africa-Iran BIT signed on 31 October 2000. For Algeria, see Article 3(2) of 
the Algeria-Argentina BIT signed on October 4, 2000, and entered into force on January 28, 2002. See also Article 4(1) of the 
Algeria-Iran BIT signed on October 19, 2003 and entered into force on February 26, 2005. All the provisions have been formulated 
in the same way, stating that "investments and proceeds of investors of either Contracting Party effected within the territory of the 
other Contracting Party, shall receive the host Contracting Party's full legal protection and fair treatment not less favourable than that 
accorded to its own investors or to investors of any third state who are in a comparable situation". 
153 See Article 2(3) the Libya-Croatia BIT signed on December 20, 2002, but not entered into yet. The provision affirms that 
"investments made by investors of either Contracting Party shall enjoy full legal protection and security in the territory of the other 

Contracting Party. Neither Contracting Party shall in any way impair by unreasonable arbitrary or discriminatory measures the 
management, maintenance, use, enjoyment or disposal of investments of investors of the other Contracting party in its territory". 
154 See Article 2(4) of the DRC-Italy BIT signed on September 13, 2006, but not entered into force yet. See also Article 2(3) of the 
Ethiopia-Italy BIT signed on December 23, 1994, and entered into force on May 8, 1997. See also Article 2(4) of the Angola-Italy 
BIT. See also Article 2(3) of the Kenya-Italy BIT signed on September 16, 1996, and entered into force on August 4, 1999. See also 
Article of the 2(4) of the Mozambique-Italy BIT. These provisions state that "each Contracting Party shall create and maintain, in its 
territory a legal framework apt to assure to investors the continuity of legal treatment, including the compliance, in good faith, of all 
undertakings assumed with regard to each specific investor". 

javascript:open_window(%22/F/LFYL6DF2275RDYQJ7FPUGCAEJFS3TMUFIX6X34GJY1G9CMQFYJ-57579?func=service&doc_number=001885208&line_number=0013&service_type=TAG%22);
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6. Relating full protection and security with other standards of treatment and principles of 

international law. 

Several BITs have related full protection and security with international law
155

. Generally, these 

provisions guarantee that foreign investment will enjoy full protection and security further assuring that in no 

case host states will be able to accord a "treatment less favourable than that required by international law
156

. 

According to another formulation, host states are expected to grant foreign investment full protection and 

security "in a manner consistent with international law"
157

. 

The reference to the principles of international law has characterised a large group of BITs, 

concluded since the 80s
158

. The reference to the international minimum standard of treatment represents a 

quite recent addition to BITs concluded by African states and concerns only a few examples, mainly BITs 

negotiated with the United States and Turkey during the last decade
159

. The provisions included in the BITs 

concluded by the US with African countries mirror the US Model BIT. Both 2004 and 2012 Models include 

a specific provision dedicated to both full protection and security and the international minimum standard of 

treatment
160

. The formulation of the provision partially mirrors that of Article 1105 of the NAFTA Treaty 

dedicated to the international minimum standard of treatment and recalls the Article's interpretation released 

by the Free Trade Commission in 2001. 

For its part, the Turkish Model BIT refers to the necessity that foreign investment and investors 

"shall enjoy full protection"
161

, while BITs state that foreign investment "shall at all times be accorded 

treatment in accordance with international law minimum standard of treatment, including fair and equitable 

treatment and full protection and security"
162

. These BITs clearly consider full protection and security and 

                                                             
155 See also Article 3(5) of the Mauritius-Sweden BIT signed on February 23, 2004, and entered into force on June 1, 2005. See also 
Article 2(4) of the Tanzania-Sweden BIT signed on September 1, 1999, and entered into force in 2002. See also Article 3(1) of the 

Morocco-Spain BIT signed on December 11, 1998, and currently into force. See also Article 3(1) of the Equatorial Guinea-Spain BIT 
signed on November 25, 2003. See also Article 2(7) of the Mozambique-Sweden BIT signed on October 23, 2001, and entered into 
force in 2007. See also Article 2(2) of the Tanzania-Finland BIT signed on June 19, 2001, and entered into force on October 30, 
2002. See also Article 3(1) of the Namibia-Spain BIT signed on February 2003 and entered into force the next year. See Article 2(4) 
of the DRC-US BIT signed on August 3 1984, and entered into force on July 28, 1989. See also Article 2(2) of the Congo 
Brazzaville-US BIT signed on February 12, 1990, and entered into force on August 13, 1994. See also Article 2(3) of the Morocco-
US BIT signed on July 22, 1985, and entered into force on May 29, 1991. See also Article 2(4) of the Senegal-US BIT. 
156 See, in this case, Article 3(5) of the Mauritius-Sweden BIT. 
157 See, in this case, Article 2(3) of the Morocco-US BIT. 
158 See Article 3(1) of the Algeria-Kuwait BIT signed on September 30, 2001, and entered into force on October 23, 2003. See also 
Article 3(1) of the Algeria-United Arab Emirates BIT signed on April 24, 2001, and entered into force on June 22, 2002.  
159 See Article 5 of the Rwanda-US BIT signed on February 19, 2008, and entered into force on January 1, 2012. 
160 See Article 5(1) of both Models. The provisions affirm that "Article 5 [Minimum Standard of Treatment] shall be interpreted i n 
accordance with Annex A. Each Party shall accord to covered investments treatment in accordance with customary international law, 
including fair and equitable treatment and full protection and security. For greater certainty, paragraph 1 prescribes the customary 
international law minimum standard of treatment of aliens as the minimum standard of treatment to be afforded to covered 

investments. The concepts of “fair and equitable treatment” and “full protection and security” do not require treatment in addition to 
or beyond that which is required by that standard, and do not create additional substantive rights". 
161 See Article 2(2) of the Turkey Model BIT. According to the provision, "investments of investors of each Party shall at all times be 
accorded fair and equitable treatment and shall enjoy full protection in the territory of the other Party. Neither Party shall in any way 
impair by unreasonable or discriminatory measures the management, maintenance, use, enjoyment, extension, or disposal of such 
investments". The document can be found within Douglas Z., The International Law of Investment Claims, Appendix 9. 
162 See Article 3(3) of the Cameroon-Turkey BIT signed on April 24, 2012. See also Article 2(2) of the Tanzania-Turkey BIT signed 
on March 11, 2011. 
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fair and equitable treatment as being complementing parties of the international minimum standard of 

treatment.  

The accordance of full protection and security with either recognised principles of international law 

or the international minimum standard of treatment can be interpreted as an attempt of contracting states to 

relate full protection and security with customary international rules. The question arising out of these 

provisions is whether states wanted to include a reference only to the international minimum standard of 

treatment or, more in general, to customary international law. 

Another debate which has been developing in the last years concerns the relationship between the 

standards of full protection and security and fair and equitable treatment. International investment 

agreements concluded by African states follow a double approach in treating the two standards. A great part 

of these BITs separates the standards in different provisions and full protection and security is usually 

included in provisions dealing with expropriation. More than a half of African BITs mention the full 

protection and security standard in the same provision as the fair and equitable treatment where they are 

usually linked by conjunctions. The practice of including the two standards in the same provision can be 

traced back to the OECD Draft Convention on the Protection of Foreign Property
163

. In addition, the World 

Bank’s Guidelines on the Treatment of Foreign Direct Investment have contributed to modify the perception 

of the standard of full protection and security. In the third guideline, concerning the treatment to be accorded 

to FDIs, the reference to full protection and security has been subordinated to the fair and equitable 

treatment
164

. The relationship between the two standards, as perceived by African countries, has been 

brought even further when some BITs concluded by Mauritius have tried to merge the standards by using the 

expression "fair and equitable protection
"165

. All the BITs having adopted this formulation also include a 

provision on fair and equitable treatment. 

 

7. Additional provisions on investment protection included in African BITs. 

Some African BITs concluded in the last two decades mention the necessity of protecting foreign 

investment in more than one provision. The typical structure of BITs including these "double provisions" 

                                                             
163 See Dolzer R., Stevens M., Bilateral Investment Treaties, Martinus Nijhoff Publishers, The Hague, 1995, p. 61. Article 1(a) of the 
Draft Convention states that "each Party shall at all times ensure fair and equitable treatment to the property of the nationals of the 
other Parties. It shall accord within its territory the most constant protection and security to such property". 
164 The text reads as follow: "the protection and security… and other legal matters relevant to the treatment of foreign investors… 
such treatment will, subject to the requirement of fair and equitable treatment". The Guidelines can be found at the following link: 
http://italaw.com/documents/WorldBank.pdf. See also Vasciannie S., The Fair and Equitable Treatment Standard in International 
Investment Law and Practice, within International Economic Law Critical Concepts in Law, ed. by Xuan G., Vol. IV, Routledge, 

New York, p. 185. See also Vasciannie S., The Fair and Equitable Treatment Standard in International Investment Law and 
Practice, British Yearbook of International Law, Vol. 70, Issue 1, 1999, p. 118-119. 
165 See Article 3(3) of the Mauritius-Pakistan BIT. See also Article 3(3) of the Mauritius-Nepal BIT. See also Article 3(3) of the 
Mauritius-Mozambique BIT. See also Article 3(3) of the Mauritius-Indonesia BIT. See also Article 3(3) of the Mauritius-Swaziland 
BIT signed on May 15, 2000. See also Article 3(3) of the Mauritius-Zimbabwe BIT. See also Article 3(3) of the Mauritius-Rwanda 
BIT. See also Article 3(3) of the Mauritius-Tanzania BIT. See also Article 3(3) of the Mauritius-Botswana BIT signed on August 17, 
2005, and currently into force. See also Article 3(3) of the Mauritius-Egypt BIT signed on July 2, 2003. See also Article 3(3) of the 
Mauritius-Ghana BIT. For examples from other African states, see Article 3(3) of the Egypt-Botswana BIT. 

http://italaw.com/documents/WorldBank.pdf
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consists of a first provision generally referring to the importance of investment security and of a second one 

referring to the protection and security standard.  

Usually, the first general provision deals with the encouragement, promotion and protection of 

foreign investment, and it mentions the obligation of host states to protect foreign investment in their 

territories
166

. Some agreements reinforce the idea of protection by underlying that foreign investment shall 

enjoy either "full protection"
167

 or "adequate protection"
168

, "in accordance with [state] laws and regulations". 

These provisions work as a further introduction to the objectives and the main guarantees assured by BITs 

contracting parties, and resemble provisions concerning the objectives of a treaty normally included in 

international agreements, clarifying even more the contents of treaties' preambles. The Chad-Benin BIT is 

the only example I have retrieved where the first general provision on investment protection is considered in 

a clause dealing with the object of the treaty and where investment protection has been defined as expressing 

the object of the treaty
169

. 

The second provision generally concerns the standard of full protection and security, which is usually 

mentioned in clauses already dealing with other issues, like the treatment to be accorded to foreign 

investment
170

 or with the issue of expropriation
171

.  

The Netherlands has been the only country to ratify a significant number of BITs with African states 

which include two provisions on investment protection
172

. They exactly mirror the formulation of the 

provisions included in the Netherlands' Model BIT
173

. The first provision concerns the general commitment 

of contracting parties to promote foreign investment through their protection in the host state's territory. The 

only limitation to protection concerns the "right [of the host state] to exercise powers conferred by its laws or 

regulations". This formulation is similar to the one adopted in the above-mentioned BITs, but it also differs 

from them because it explicitly affirms that acting in accordance with national legislation is a right of host 

                                                             
166 See Article 2(1) of the Algeria-Oman BIT, signed on April 9, 2000, and entered into force on June 22, 2002. See also Article 2(2) 

of the Bulgaria-Ghana BIT signed on October 20, 1989, but not entered into force yet. See also Article 2(3) of the Morocco-El 
Salvador BIT signed on April 21, 1999 and entered into force on April 11, 2002. See also Article 2(3) of the Morocco-Dominican 
Republic BIT signed on May 23, 2002, and entered into force on January 4, 2007. See also Article 3(3) of the Mauritius-Guinea BIT 
signed on May 18, 2000, and not entered into force yet. 
167 See Article 2(2) of the Ethiopia-Germany BIT signed on January 19, 2004, and entered into force in 2005. 
168 See Article 2(2) of the Algeria-Indonesia BIT, signed on March 21, 2000, and entered into force in 2002. See also Article 2(2) of 
the Mozambique-Indonesia BIT signed on March 26, 1999 and entered into force in 2000. 
169 See Article 2 of the Chad-Benin BIT. The provision states that "le present Accord vise a arreter les principes généraux de 

coopération entre les deux pays dans le domaine de la promotion et de la protection des investissements". 
170 See Article 3(1) of the Bulgaria-Ghana BIT. See also Article 3(1) of the Mozambique-Indonesia BIT. See also Article 3(1) of the 
Algeria-Indonesia BIT. See also Article 4(1) of the Mauritius-Guinea BIT. 
171 See Article 4(1) of the Morocco-Dominican Republic BIT. See also Article 5(1) of the Morocco-El Salvador BIT. See also Article 
5(1) of the Algeria-Oman BIT. See also Article 4(1) of the Ethiopia-Germany BIT. 
172 See Article 2 of the Burkina Faso-Netherlands BIT signed on November 10, 2000, and entered into force on August 23, 2003. See 
also the Netherlands-Algeria BIT signed on March 20, 2003, and entered into force on August 1, 2008. See also Article 2 of the 
Gambia-Netherlands BIT signed on September 25, 2002, and entered into force on April 1, 2007. See also Article 2 of the Mali-

Netherlands BIT signed on July 13, 2003, and entered into force on March 1, 2005. See also Article 2 of the Namibia-Netherlands 
BIT entered into force on October 1, 2004. See Article 2 of the Algeria-Netherlands BIT signed on March 20, 2007 and entered into 
force on August 1, 2008. See also Article 2 of the Zimbabwe-Netherlands BIT concluded on December 11, 1996, and entered into 
force on May 1, 1998. 
173 See Article 2 of the Netherlands' Model BIT which states that "either Contracting Party shall, within the framework of its laws 
and regulations, promote economic cooperation through the protection in its territory of investments of nationals of the other 
Contracting Party. Subject to its right to exercise powers conferred by its laws or regulations, each Contracting Party shall  admit such 
investments". 
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states. The second provision refers to the "full physical security and protection" of foreign investment and is 

included in a clause concerning the treatment to be granted to foreign investors
174

. 

 

8. Investment protection in the preambles of African BITs. 

The increasing relevance of BITs preambles in investment disputes, also in cases concerning African 

countries, calls for a deeper analysis of BITs preambles which shall also highlight whether and how the 

preambles of African BITs approach the issue of investment protection.  

After decolonisation, when African countries started to conclude IIAs, there were some cases where 

contracting parties did not refer to investment protection in the preambles. These treaties were mainly 

concluded by SSA states between the 60s and 70s and mainly concerned trades
175

, cooperation
176

 or 

economic and technical cooperation
177

. Investment and investment security represented a sort of 

"complementary" matter in those agreements. 

Differently from this initial practice, the most part of the preambles of the BITs concluded by African 

states highlights the relevance of the protection of foreign investment. It is a widespread trend that applies 

independently from the period in which a treaty has been ratified, the level of development or the region of 

provenience of contracting parties. The common element of these preambles is that they generically refer to 

investment protection. A group of BITs concluded by Germany with African countries, between the 60s and 

the 80s, has represented the only partial diversion to the general practice concerning the formulation of the 

preamble
178

, since they refer to "contractual protection". This can be considered as an exclusive German 

practice, adopted during a specific timeline and not continued in the following years, which has only 

interested the qualification of the principle of protection. 

Despite some differences on the definition of "protection", African BITs have been linking the 

importance of reciprocally protecting investment with other positive effects for both the parties to the 

                                                             
174 See Article 3(1) of the Netherlands' Model BITs that affirms that "each Contracting Party shall ensure fair and equitable treatment 
of the investments of nationals of the other Contracting Party and shall not impair, by unreasonable or discriminatory measures, the 
operation, management, maintenance, use, enjoyment or disposal thereof by those nationals. Each Contracting Party shall accord to 
such investments full physical security and protection". 
175 See the Senegal-Sweden BIT. 
176 See the Cameroon-Switzerland BIT signed on January 28, 1963, and entered into force on April 6, 1964.  
177 See the Sudan-Netherlands BIT signed on August 22, 1970, and entered into force on March 23, 1972. 
178 See the Togo-Germany BIT. See also the Ivory Coast-Germany BIT signed on October 27, 1966, and entered into force on June 
10, 1968. See also the Benin-Germany BIT signed on June 29, 1978, and entered into force on July 18, 1985. See also the Burundi-
Germany BIT signed on September 10, 1984, and entered into force on December 9, 1987. See also the Cameroon-Germany BIT 
signed on June 29, 1962, and entered into force on November 21, 1963. See also the CAR-Germany BIT signed on August 23, 1965, 
and entered into force on January 21, 1968. See also the Chad-Germany BIT signed on April 11, 1967, and entered into force on 
November 23, 1968. See also the DRC-Germany BIT signed on March 18, 1969, and entered into force on July 21, 1971. See also 
the Ethiopia-Germany BIT signed on April 21, 1964, and now terminated because of the entry into force of the new BIT. See also the 

Mali-Germany BIT signed on June 28, 1977, and entered into force on May 16, 1980. See also the Mauritius-Germany BIT signed on 
May 25, 1971, and entered into force on August 27, 1973. See also the Niger-Germany BIT signed on October 29, 1964, and entered 
into force on January 10, 1966. See also the Sierra Leone-Germany BIT signed on April 8, 1965, and entered into force on December 
10, 1966. See also the Somalia-Germany BIT signed on November 11, 1981, and entered into force on February 15, 1985. See also 
the Sudan-Germany BIT signed on February 7, 1963, and entered into force on January 24, 1967. See also the Tanzania-Germany 
BIT signed on January 30, 1965, and entered into force on July 12, 1968. See also the Tunisia-Germany BIT. See also the Uganda-
Germany BIT signed on November 29, 1966, and entered into force on August 19, 1968. See also the Zambia-Germany BIT signed 
on December 10, 1966, and entered into force on August 25, 1972. 
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treaties. Generally the preambles, like in the Lesotho-UK BIT, focus on the consequences which the 

reciprocal protection of foreign investment will have in terms of "[stimulating] individual business initiative 

and [increasing] prosperity in both states"
179

. A few BITs concluded between Morocco and Central American 

countries have also highlighted the positive effects that investment protection can have on other areas of 

interest for contracting parties, like economic development
180

 or national welfare
181

. Another benefit which 

has been recognised as deriving from a secure investment environment is the stimulation of either capital
182

 

or investment flows
183

.  

BITs concluded by African states recognise that investment protection is a fundamental precondition 

for the realisation of relevant objectives for host states, like development, the increase of capitals' flows or 

prosperity. But, it has been extremely rare to find BITs explicitly recognising the relevance of the preambles 

of BITs, recalling the general rule mentioned in Article 31 VCLT, that any preamble is a fundamental 

component of a treaty. The only case involving an African country I have retrieved is the Algeria-Syria BIT 

stating that "the preamble is an essential part of the... agreement"
184

. 

Investment protection is such an essential objective of investment treaties that almost every preamble 

includes a reference to this purpose. Usually, they generically refer to investment protection and do not 

provide any further element to qualify it. In the past, states did not use to attribute large relevance to the 

formulation of BITs preambles because they were seen as very generic declarations of principles. But, more 

recently, in the light of the fundamental role recognised to BITs preambles by arbitral tribunals, states have 

perceived the urgency to carefully evaluate the words and the concepts included in these preambles
185

. 

It has been to avoid any possible unfavourable interpretation in arbitral disputes that also African 

countries have started to consider BITs preambles with due attention. Similarly to the restrictions on the 

applicability of the full protection and security standard, states have started to include some limitations also 

in the preambles of BITs. A few of the preambles of African BITs refer to circumstances which could limit 

the application of the BITs provisions, like the protection of security interests or public health or the 

environment. There are only a few cases where BITs preambles rely on this practice. The preamble of the 

Mauritius-Sweden BIT states that contracting states agree "that these objectives can be achieved without 

relaxing essential security interests, health and safety and environmental measures of general application"
186

. 

                                                             
179 See the Preamble of the UK-Lesotho BIT signed and entered into force the same day, on February 18, 1981. See also see the 
Germany-Tanzania BIT signed on January 30, 1965, and entered into force on July 12, 1968. See also the China-Cameroon BIT 
signed on May 10, 1997, but not entered into force yet. 
180 See the Switzerland-Nigeria BIT signed on November 30, 2000, and entered into force on September 14, 2004. See also the 
Algeria-Nigeria BIT signed on January 14, 2002, but not entered into force yet. See also the Ethiopia-Algeria BIT signed on June 4, 
2002, and entered into force on November 1, 2005. See also the CAR-Morocco BIT signed on September 26, 2006, but not entered 
into force yet. 
181 See the Morocco-El Salvador BIT. See also the Morocco-Dominican Republic BIT. 
182 See the Sudan-Jordan BIT. See also the Tunisia-Jordan BIT. See also the Niger-Algeria BIT signed on March 16, 1998, and 
entered into force on August 22, 2000. 
183 See the Libya-Algeria BIT signed on August 6, 2001, but not entered into force yet. See also the Morocco-Finland BIT signed on 
October 1, 2001, and entered into force on April 6, 2003. 
184 See Article 1 of the Algeria-Syria BIT signed on September 14, 1997, but not entered into force yet. 
185 See the UNCTAD Report on Bilateral Investment Treaties (1995-2006), p. 3. 
186 See the Mauritius-Sweden BIT signed on February 23, 2004, and  entered into force on June 1, 2005. 
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The preamble of the Cameroon-Turkey BIT has been formulated in the same way of the previous BIT, with 

the only difference that contracting states added a reference to the necessity of preserving also 

"internationally recognized labour rights"
187

. 

 

 

SECTION II. The full protection and security standard in regional investment 

agreements. 

1. African regional treaties and investment protection. 

An analysis focused only on bilateral agreements would not be sufficient to fully understand the 

approach of African states towards investment's protection and security. The second part of the analysis of 

the provisions relating to the full protection and security standard extends the research to the study of the 

obligations included in African regional treaties, with a specific focus on the agreements and protocols 

explicitly concerning investment. The limited applicability of these documents should always be 

remembered: they bind only Member States and they are explicitly reserved to cross-border investment 

among states parties. The relevance of these treaties is undisputable because of their more innovative 

approach to investment-related issues. The objective is to assess how Member States of these organisations 

have approached the standard of full protection and security and to verify whether there are differences with 

respect to the trends established in BITs. 

Usually, treaties establishing African regional organisations do not refer to either investment or 

investment protection, because of their general nature. These organisations believed that the most effective 

solution would have been the adoption of specific protocols dealing with investment. Despite some 

differences, almost all of these additional protocols are structured like BITs and include provisions on 

investment security. The protocols refer to the obligation to protect foreign investment by either recalling the 

standard of full protection and security or the international minimum standard of treatment. In either case, it 

has been proved that African states have not deviated from the general approach towards the protection of 

investment even in the treaties establishing regional organisations or their additional protocols on 

investment. The distinction between physical and legal protection has been raising some concerns even at the 

regional level and some organisations have solved it by including in the agreements specific provisions 

dealing with either physical or legal protection. The fact that the debate over the level of protection which 

should be assured to foreign investment has been brought also to the regional level, is a sign of the relevance 

that African countries have been attributing to it. 

The increasing relevance of regional organisations also in the field of foreign investment and the 

recognition that they can assure investors even more favourable treatment than existing BITs has influenced 

the opinion of a few states. In fact, in some BITs, states have established a direct link between bilateral and 

                                                             
187 See the Turkey-Cameroon BIT signed on April 24, 2012, but not entered into force yet. 
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regional agreements. This trend has characterised three BITs concluded by Algeria with other Arab 

countries. Each of these treaties includes a provision focusing on "multilateral Arab conventions" on 

investment signed by BITs Contracting Parties, specifying that the benefits assured by these agreements will 

be added to those already recognised by BITs
188

. Moreover, in the case Arab treaties’ provisions include 

more favourable treatments, their "provisions will prevail" over those set in the BITs
189

. Even though these 

BITs are not enough to recognise the rising of a new state practice, they could be anticipatory of a future 

trend, especially if we consider that they have been concluded since the beginning of the 2000s. 

 

2. Investment protection in the preambles of regional treaties. 

African regional organisations normally recognise the importance of investment promotion as means 

for enhancing regional cooperation and economic development. Differently from BITs, the preambles of the 

treaties establishing African regional organisations do not mention either investment or their protection
190

. 

The only two exceptions are the Treaty establishing the Eastern African Community (EAC) and the 

Convention establishing the Inter-Arab Investment and Export Credit Guarantee Corporation (IAIECGC). 

The Preamble of the EAC Treaty briefly introduces foreign investment and the necessity of promoting a 

favourable environment in order to attract them
191

. The Preamble of the IAIECGC Treaty presents more 

                                                             
188 See also Article 9 of the Algeria-Syria BIT. See also Article 7 of the Algeria-Sudan BIT signed on February 16, 2001, and entered 
into force on March 17, 2003. These articles states that "les investissements et leurs revenus mentionnés à l'article (4) de cette 
convention, bénéficient des avantages prévus par les conventions multilatérales arabes et internationales, relatives à l'investissement 

et dont chacune des parties contractantes est membre et à ratifié ces conventions". 
189 See Article 11 of the Algeria-UAE BIT. According to the provision, "si la législation d'un des Etats contractants ou les obligations 
en vertu du droit international, actuelles ou futures, entre les deux Etats contractants en plus de cette convention, y compris la 
convention unifiée pour l'investissement des capitaux arabes dans les pays arabes de l'année 1980, contiennent une disposition, soit 
générale soit particulière, qui octroie aux investissements ou aux activités connexes réalisés par un investisseur de l'autre Etat 
contractant un traitement plus favorable que celui prévu par cette convention, cette disposition prévaudra sur cette convention dans la 
mesure où elle procure un traitement plus favorable". 
190 See the Treaty establishing the Arab Maghreb Union (AMU) which was signed on February 17, 1989. It can be found at the 
following link: www.maghrebarabe.org/images/traite_de_marrakech.pdf. See also the Treaty establishing the Economic Community 

of Central African States (ECCAS) which was signed on October 18, 1993. It can be found at the following link: 
www4.worldbank.org/afr/ssatp/Resources/HTML/legal_review/Annexes/Annexes%20IV/Annexe%20IV-10.pdf. See also the 
Preamble of the Treaty establishing the Economic and Monetary Community of Central Africa (CEMAC). The Treaty was signed on 
March 16, 1994, and later amended on June 25, 2008. Both the texts can be found at the following links: 
www.cemac.int/sites/default/files/documents/files/Traite_CEMAC.pdf and 
www.cemac.int/sites/default/files/documents/files/traite_revise_cemac.pdf. See also the Preamble of the Agreement Establishing the 
Inter-Governmental Authority on Development (IGAD) which was signed on March 21, 1996 and it can be found at the following 
link: www.ifrc.org/Docs/idrl/N527EN.pdf. See also the Preambles of the Treaty establishing the South African Development 

Community (SADC), signed on August 17, 1992, and of the Amended Treaty, signed on November 11, 2006. They can be found at 
the following links: www.sadc.int/files/9113/5292/9434/SADC_Treaty.pdf and 
www.sadc.int/files/3413/5410/3897/Agreement_Amending_the_Treaty_-_2001.pdf. See also the Preamble of the Treaty establishing 
the Common Market for Eastern and Southern Africa (COMESA), which was ratified on December 8, 1994. It can be found at the 
following link: www.comesa.int/attachments/article/28/COMESA_Treaty.pdf. See also the Preamble of the Treaty establishing the 
Economic Community of  West African States (ECOWAS) signed on July 24, 1993. It can be found at the following link: 
www.comm.ecowas.int/sec/?id=treaty&lang=en. See also the Pact of the Arab League of States was signed on March 22, 1945, and 
can be found at the following link: http://avalon.law.yale.edu/20th_century/arableag.asp. See also the Charter of the Organisation of 

the Islamic Conference that was signed March 14, 2008, and can be found at the following link: 
www.comcec.org/TR_YE/Yeni_Site_Dokumanlar/Basic_Documents/OIC_Char. 
191 The relevant part of the Preamble states that "whereas the said countries, with a view to realising a fast and balanced regional 
development are resolved to creating an enabling environment in all the Partner States in order to attract investments and allow the 
private sector and civil society to play a leading role in the socio-economic development activities through the development of sound 
macro-economic and sectorial policies and their efficient management while taking cognisance of the developments in the world 
economy as contained in the Marrakesh Agreement Establishing the World Trade Organisation, 1995 referred to “as the WTO 
Agreement” and as may be decided by the Partner States, the development of technological capacity for improved productivity"  

http://www.maghrebarabe.org/images/traite_de_marrakech.pdf
http://www.cemac.int/sites/default/files/documents/files/Traite_CEMAC.pdf
http://www.cemac.int/sites/default/files/documents/files/traite_revise_cemac.pdf
http://www.ifrc.org/Docs/idrl/N527EN.pdf
http://www.sadc.int/files/9113/5292/9434/SADC_Treaty.pdf
http://www.sadc.int/files/3413/5410/3897/Agreement_Amending_the_Treaty_-_2001.pdf
http://www.comesa.int/attachments/article/28/COMESA_Treaty.pdf
http://avalon.law.yale.edu/20th_century/arableag.asp
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similarities with BITs as it assures that Member States' investors will enjoy "reasonable security" in the 

territory of the host state and this level of protection shall be guaranteed only by intervening "against non-

commercial risks" and establishing "special judicial systems"
192

. 

Other African regional organisations have filled in existing lacunae through the inclusion of 

provisions mentioning the objectives of regional treaties or the adoption of additional protocols concerning 

investment. According to both treaties' provisions on the objectives of the agreements
193

 and the preambles 

of additional investment protocols
194

, the promotion of investment flows can take place only when host states 

are able to establish a favourable investment environment. The ECOWAS has identified the characteristic of 

a sound investment environment which are reliability, transparency, stability and predictability
195

. 

 

3. African regional treaties not assuring protection and security to foreign investment. 

The treaties establishing African regional organisations usually do not refer to foreign investment
196

. 

In some cases, a few agreements have reserved some clauses to investment, but only in provisions 

mentioning investment among the objectives of regional organisations
197

. Nevertheless, no one of these 

agreements includes any provision concerning the standard of full protection and security. 

The COMESA Treaty is the only regional agreement which has included a Chapter dedicated to 

"investment promotion and protection"
198

. But, the only means which should help Member States to favour 

investment flows consist in the assurance of fair and equitable treatment, as well as the adoption of new 

regulations to improve domestic legislations and the appeal of internal climate. Protection has only been 

generically mentioned in relation with the activities which should be defined as investment. 

                                                             
192 See the Preamble of the Convention establishing the Inter-Arab Investment And Export Credit Guarantee Corporation (IAIECGC) 
entered into force in April 1974 and was amended in 1988. The text can be found at the following link: 
http://unctad.org/Sections/dite/iia/docs/compendium/en/30%20volume%202.pdf. 
193 See Article 7(c) concerning the aims and the objectives of the IGAD Agreement. See also the Preamble of the Treaty establishing 

the Eastern African Community (EAC). The Treaty was signed in 1999 and entered into force on July 7, 2000; it was later amended 
in 2006 and 2007.It can be found at the following link: www.eac.int/treaty. See also the Preamble and Article 3(2)(h) concerning the 
objectives and aims of the ECOWAS Treaty. See also Article 3(c) of the COMESA Treaty. See also Article 2(b) of the Investment 
Agreement for the COMESA Common Market which can be found at the following link: www.tralac.org/wp-
content/blogs.dir/12/files/2011/uploads/Investment_agreement_for_the_CCIA.pdf. 
194 See the Preamble of the SADC Protocol on Finance and Investment signed on August 18, 2006. It can be found at the following 
link: www.sadc.int/files/4213/5332/6872/Protocol_on_Finance__Investment2006.pdf. See also the Preamble of the CEMAC 
Investment Charter, Regulation No.17/99/CEMAC-20-CM-03 adopted on December 17, 1999. It can be found at the following link: 

www.droit-afrique.com/images/textes/Afrique_centre/CEMAC%20-%20Charte%20Investissements.pdf. See also the Preamble of 
the Unified Agreement for the Investment of Arab Capital in the Arab States, ratified by the Member states of the Arab League and 
entered into force on February 22, 1981. It can be found at the following link: 
http://unctad.org/sections/dite/iia/docs/Compendium/en/36%20volume%202.pdf. See also the Preamble of the Agreement on 
Promotion, Protection and Guarantee of Investments among Member States of the Organisation of the Islamic Conference that 
entered into force on September 23, 1986, and can be found at the following link: 
http://unctad.org/Sections/dite/iia/docs/compendium/en/38%20volume%202.pdf. 
195 See ECOWAS Supplementary Act on Common Investment Market (ECIM). The Protocol was adopted in 2007 and it can be 

found at the following link: www.privatesector.ecowas.int/en/III/Supplementary_Act_Investment.pdf. See also the Draft of the 
Community Investment Code has not entered into force yet, despite the efforts of ECOWAS’ institutions. It can be found at the  
following link: http://acpbusinessclimate.org/PSEEF/Documents/Final/ecowas_cic_en.pdf. 
196 The Treaties establishing the Arab Maghreb Union (AMU) and the Economic Community of Central African States (ECCAS). 
197 See the Treaties establishing the Economic Community of West African States (ECOWAS), the Intergovernmental Authority on 
Development (IGAD), the Eastern African Community (EAC), the Southern African Development Community (SADC) and the Pact 
of the Arab League of States and Charter of the Organisation of the Islamic Conference. 
198 Chapter XXVI, and especially Article 159, of the Treaty establishing the Common Market for Eastern and Southern Africa. 

http://unctad.org/Sections/dite/iia/docs/compendium/en/30%20volume%202.pdf
http://www.eac.int/treaty
http://www.tralac.org/wp-content/blogs.dir/12/files/2011/uploads/Investment_agreement_for_the_CCIA.pdf
http://www.tralac.org/wp-content/blogs.dir/12/files/2011/uploads/Investment_agreement_for_the_CCIA.pdf
http://www.droit-afrique.com/images/textes/Afrique_centre/CEMAC%20-%20Charte%20Investissements.pdf
http://unctad.org/sections/dite/iia/docs/Compendium/en/36%20volume%202.pdf
http://www.privatesector.ecowas.int/en/III/Supplementary_Act_Investment.pdf
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On the other hand, the SADC Protocol on Finance and Investment is the only additional protocol, 

specifically dedicated to investment, which does not explicitly refer to full protection and security or the 

international minimum standard of treatment. It only refers to fair and equitable treatment and the idea of 

investment protection it promotes, consists in the attempt of protecting investment from unlawful 

expropriations
199

. 

 

4. The use of additional protocols to remedy the lacunae of regional treaties. 

The general nature of the treaties establishing African regional organisations and the fact that they 

usually do not rule the field of foreign investment have influenced the decision of Member States to adopt 

additional protocols specifically dedicated to foreign investment. These protocols present a structure more 

similar to BITs and, while addressing investment security, they use to refer to the "simple" or the "qualified" 

standard of protection. 

The "qualified" standard has been included in the ECOWAS Community Investment Code and in the 

OIC Agreement on Promotion, Protection and Guarantee of Investments, which respectively call for "full 

protection and security"
200

 and "adequate protection and security"
201

. Other investment protocols, such as the 

Protocol on EAC Common Market and the Unified Agreement for the Investment of Arab Capital in the 

Arab States, just refer to the "simple" standard. They respectively bind Member States to assure "protection 

and security"
202

 and to "protect the investor [and] safeguard his investment"
203

.  

Even the SADC Model BIT adopts this formulation of the standard. It is a note-worthy document 

because of its originality: it is the only Model BIT ever adopted by an African regional organisation and it 

also proves the level of development reached by the organisation, with respect to other similar institutions. 

SADC Member States have decided to include, in Article 9, a provision exclusively dedicated to the 

protection and security standard stating that the protection granted to investors should not be less than that 

                                                             
199 Articles 5 and 6 of the SADC Protocol on Finance and Investment. The provision states that "investments shall not be nationalised 
or expropriated in the territory of any State Party except for a public purpose, under due process of law, on a non discriminatory basis 
and subject to the payment of prompt, adequate and effective compensation". 
200 See Chapter 5 of the ECOWAS Community Investment Code. 
201 Article 2 of the Agreement on Promotion, Protection and Guarantee of Investments among Member States of the Organisation of 
the Islamic Conference. The provision states that "the contracting parties shall permit the transfer of capitals among them and its 

utilization therein in the fields permitted for investment in accordance with their laws. The invested capital shall enjoy adequate 
protection and security and the host state shall give the necessary facilities and incentives to the investors engaged in act ivities 
therein". 
202 Article 29 of the Protocol on the Establishment of the EAC Common Market. The article states that "the Partner States undertake 
to protect cross border investments and returns of investors of other Partner States within their territories. For the purposes of 
paragraph 1, the Partner States shall ensure: (a) protection and security of cross border investments of investors of other Partner 
States; (b) non-discrimination of the investors of the other Partner States, by according, to these investors treatment no less 
favourable than that accorded in like circumstances to the nationals of that Partner State or to third parties; (c) that in case of 

expropriation, any measures taken are for a public purpose, non-discriminatory, and in accordance with due process of law, 
accompanied by prompt payment of reasonable and effective compensation. The Partner States shall within two years after coming 
into force of this Protocol take measures to secure the protection of cross border investments within the Community".  
203 Article 2 of the Unified Agreement for the Investment of Arab Capital in the Arab States. It states that "the States Parties to this 
Agreement shall, within the framework of its provisions, be permitted to transfer Arab capital freely between them and to promote 
and facilitate its investment according to the economic development plans and programmes within the States Parties and in a manner 
beneficial to the host State and the investor. They shall undertake to protect the investor, safeguard his investment and its related 
revenues and rights and, to the extent possible, to ensure the stability of the pertinent legal provisions". 



48 
 

accorded to nationals or citizens of a third country
204

. SADC Member States have acknowledged the frequent 

practice of including the standard in provisions already concerning other standards, like the fair and equitable 

treatment or the international minimum standard. However, they believed in the importance of reserving to 

the full protection and security standard a specific provision, in order to "better identify its scope and limit 

the potential for huge damage awards"
205

.  

Finally, the Unified Agreement for the Investment of Arab Capital in the Arab States and the 

COMESA Protocol on Investment do not mention the full protection and security standard, but they refer to 

the international minimum standard of treatment. According to the Unified Agreement, the provisions 

included in the treaty "constitute a minimum standard to be applied in the treatment of any investment 

subject thereto"
206

. Instead, the Protocol adopted by COMESA includes a provision on customary 

international law and the international minimum standard of treatment
207

. 

 

5. The perception of African regional organisations of physical and legal protection. 

A few regional organisations have addressed the debate on the level of protection that investment 

from Member States should enjoy in the territory of host states, clarifying whether full protection and 

security should be interpreted as applying to either or both the physical and legal levels. 

The COMESA Investment Agreement states that the fair and equitable treatment should include the 

features which commentators and jurisprudence have tried to attribute to legal protection
208

. The Agreement 

implicitly admits that the standard of full protection and security should be reserved only to the physical 

protection of investment. This provision is also relevant because it recognises the existence of different 

levels of development of Member States which can prevent them from achieving "the same standards at the 

                                                             
204 See Article 9 of the SADC Model BIT Template with Commentary, which states that "a State Party shall accord Investments of 
Investors of the other State Party protection and security no less favourable than that which it accords to investments of its own 
investors or to investments of investors of any third State. Investors of one State Party whose Investments in the territory of the other 
State Party suffer losses as a result of a breach of paragraph 9.1, in particular owing to war or other armed conflict, revolution, revolt, 
insurrection or riot in the territory of the Host State shall be accorded by the Host State treatment, as regards restitution, 
indemnification, compensation or other settlement, no less favourable than that which the Host State accords to investors of any third 
State". The document can be found at the following link: www.iisd.org/itn/wp-content/uploads/2012/10/sadc-model-bit-template-

final.pdf. 
205 See Article 9 of the SADC Model BIT Template with Commentary. 
206 Article 3 of the Unified Agreement for the Investment of Arab Capital in the Arab States. it affirms that "the provisions of this 
Agreement shall constitute a minimum standard to be applied in the treatment of any investment subject thereto. Within the limits of 
such minimum standard, the provisions of the Agreement shall have priority of application in instances where they conflict wi th the 
laws and regulations in the States Parties". 
207 Article 14 of the Investment Agreement for the COMESA Common Investment Area. The provision affirms that "Member States 
shall accord fair and equitable treatment to COMESA investors and their investments, in accordance with customary international 

law. Fair and equitable treatment includes the obligation not to deny justice in criminal, civil, or administrative adjudicatory 
proceedings in accordance with the principle of due process embodied in the principal legal systems of the world. Paragraph 1 of this 
Article prescribes the customary international law minimum  standard  of  treatment  of  aliens  as  the  minimum  standard  of 
treatment  to  be  afforded  to  covered  investments  and  does  not  require treatment in addition to or beyond what is required by 
that standard. For greater certainty, Member States understand that different Member States have different  forms of administ rative, 
legislative and judicial systems and that Member States at different levels of development may not achieve the same standards at the 
same time.  Paragraphs 1 and 2 of this Article do not establish a single international standard in this context". 
208 Article 14 of the Investment Agreement for the COMESA Common Investment Area. 
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same time". The consequence has been the affirmation that the other parts of the provision "do not establish a 

single international standard in this context".  

On the other side, the ECOWAS has combined the approaches followed by COMESA and EAC, 

obtaining a more complete provision divided into two parts both referring to the standard of full protection 

and security: one dedicated to the international minimum standard
209

 and the other to the fair and equitable 

treatment
210

. The first part affirms that the level of full protection and security granted to investors mirrors an 

existing customary international rule. The standard is interpreted as assuring the "full legal protection and 

security" of investment. The protocol also faces the possibility that the standards mentioned "are not 

available or have not been fully developed" and it concludes that the best solution is that they should be 

established through the cooperation of investors and Member States. The second part of the provision 

explains the meaning of full protection and security, as demanding "each Party to provide the level of police 

protection required under customary international law". A similar formulation of full protection and security 

arises doubts on whether police protection and legal protection both belong to the standard of full protection 

and security, as it seems to come out from the first part, or whether they should be considered as two 

separate elements. 

In the end, a cross-referenced analysis of the provisions dealing with the level of protection included 

in African BITs and regional agreements shows a double trend on the level of protection assured by the same 

states at the bilateral and regional levels. The reference to physical protection in the BITs concluded by some 

Member States of the COMESA mirrors the regional approach, while there are some cases of ECOWAS 

Member States which have assured a broader level of protection at the regional level and not at the bilateral 

level
211

. Nevertheless, until now, there has not been any conflict between bilateral and regional provisions on 

investment protection and security: regional agreements concern only intra-African investment and the BITs 

have been concluded with countries from third continents. Problems could arise in the case a regional 

agreement assures legal protection and two Member States of that organisation subsequently conclude a 

bilateral treaty merely granting physical protection. 

 

                                                             
209 See Chapter 5 of the ECOWAS Community Investment Code. The part of the Code dedicated to the international minimum 
standards affirms that "each Party shall ensure that all measures of general application are administered in a reasonable, objective, 

and impartial manner. Each Party shall accord to investors or their investments treatment in accordance with customary international 
law, including fair and equitable treatment and full protection and security. Where relevant internationally accepted standards of the 
type described in this Article are not available or have not been fully developed, the investor and the Party may establish such 
standards. Investments of either Party shall at all times be accorded fair and equitable treatment, and shall enjoy full legal protection 
and security in accordance with international law. Neither of the Parties shall obstruct, in any manner, either through arbit rary or 
discriminatory measures, the enjoyment, use, management, conduct, operation and sale or other disposition thereof of such 
investments. Each Party shall comply with any obligation assumed regarding investments of the other Party".  
210 While, in the part of the ECOWAS Code concerning the fair and equitable treatment, it has been stated that "each Party shall 

accord to covered investments treatment in accordance with customary international law, including fair and equitable treatment and 
full protection and security.  The obligation in paragraph 1 to provide: a) “fair and equitable treatment” includes the obligation not to 
deny justice in criminal, civil, or administrative adjudicatory proceedings in accordance with the principle of due process embodied 
in the principal legal systems of the world; and b) “full protection and security” requires each Party to provide the level of police 
protection required under customary international law. A determination that there has been a breach of another provision of this 
Treaty, or of a separate international agreement, does not establish that there has been a breach of this Article".  
211 In the last years, the Netherlands have concluded BITs with Benin, Burkina-Faso, Gambia, Mali and Nigeria stating that foreign 
investment would have enjoyed physical protection. 



50 
 

6. The efficiency of African regional organisations: doubts on their ability to implement 

obligations to assure protection and security. 

The increasing relevance of FDI flows for national economies has had the effect of fostering also 

regional integration processes
212

. The proliferation of African regional organisations is not an exception: it is 

a phenomenon which has interested the entire continent since the first years after decolonisation and has 

significantly increased in the last decades. Regional integration can be advantageous for very poor and small 

countries
213

, which characterise the most part of the states of the African continent and are mainly located in 

SSA. In the case of poor countries, integration would help to improve their economic regimes, while small 

states would have the advantage of increasing the number of joined activities and of establishing an 

effectively functioning cooperative environment that would contribute to the attraction of higher levels of 

FDIs. 

The attempt of resulting more attractive to foreign investors, by providing further and more modern 

guarantees on investment protection, is the main reason that has moved African countries to foster regional 

integration. The improvement of attractiveness is motivated, not only by the objective of seeming more 

reliable for investors willing to invest in Africa, but also by the desire of improving the conditions for 

African investors. Intra-African investment relations have always represented a weakness point for the 

development of African countries. Even though in the last years an increase of investment flows has been 

registered, their level is still low if compared with flows from countries of other continents
214

. 

The objective of increasing the attractiveness of national investment frameworks is also directly 

linked with the strong competition among states to modify their legislations in order to establish more 

favourable investment environments. This competitiveness among African states should be reduced because 

it is causing more harm than benefits
215

. In this scenario, only states having already established an acceptable 

investment environment would prevail, while least developed countries will be excluded from investment 

allocations. The promotion of regional integration should uniform states' attractiveness so that they can 

benefit from the same possibilities. The "protective" role of regional organisations would increase, not only 

                                                             
212 See Sacerdoti G., The Admission and Treatment of Foreign Investment under Recent Bilateral and Regional Treaties, Journal of 

World Investment, Vol. 1, 2000, p. 110. 
213 See the Working Paper of the World Bank, entitled "Regional Integration in Sub-Saharan Africa Experience and Prospects", 
drafted by Faroutan F. and presented on October 1992, p. 1-28. The document can be found at the following link: http://www-
wds.worldbank.org/servlet/WDSContentServer/WDSP/IB/1992/10/01/000009265_3961003095633/Rendered/PDF/multi0page.pdf. 
See also Ngwenya S., Reviewing the Differences and Common Goals of SADC and Comesa, in Clapham C. ed., Mills G. ed., Morner 
A. ed., Sidiropoulos E. ed., Regional Integration in Southern Africa: Comparative International Perspectives, South African Institute 
of International Affairs, 2001, p. 44. See also the Working Paper (No. ERSD-2011-14) of the Economic Research and Statistics 
Division of the WTO on "Regional Integration in Africa" released on October 2011 and drafted by Hartzenberg T, p. 3. The 

document can be found at the following link: www.wto.org/english/res_e/reser_e/ersd201114_e.pdf. See also the "Economic 
Development in Africa Report 2013. Intra-African Trade: Unlocking Private Sector Dynamism", released by the UNCTAD, p. 4. The 
document can be found at the following link: http://unctad.org/en/PublicationsLibrary/aldcafrica2013_en.pdf. 
214 See the "Economic Development in Africa Report 2013. Intra-African Trade: Unlocking Private Sector Dynamism", released by 
the UNCTAD, p. 39. The document can be found at the following link: 
http://unctad.org/en/PublicationsLibrary/aldcafrica2013_en.pdf. 
215 See Ogutçu M., Foreign Direct Investment and Regional Development. How to Enhance the Competitiveness of Regions in Brazil, 
China, Russia and Turkey, Journal of World Investment, Vol. 4, 2003, p. 493. 
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intra-African relations, but would also improve the "bargaining power" of these states with third countries
216

. 

This is necessary especially for the African continent, where the most part of the countries are often imposed 

by industrialised states certain obligations or expectations without having the possibility of effectively 

discussing them. 

Preconditions for the success of regional integration processes are the creation of institutions having 

an effective action power, and thus the possibility of facing member states' violations, as well as the 

commitment of states to respect the obligations undertaken and not to use the contrasts which could arise 

within the organisation as a means to rekindle previous situations of conflict. This would allow African 

countries to eventually develop their own positions on crucial investment matters and not to be considered as 

mere marginal investment recipients. It is fundamental that these states develop a "collective self-reliance"
217

 

which would allow them to emerge in the field of foreign investment and to abandon the marginal role they 

have experienced since the continent's decolonisation. African regional organisations present pronounced 

differences due to factors like the complexity of their legal frameworks, the political and economic strength 

of respective Member States and the resources at their disposal.  Nevertheless, they have generally 

contributed to allow states to reach higher levels of development in areas fundamental for their surviving, 

that they could not have probably been able to achieve by themselves
218

. 

In 2012, for the first time, investment flows to developing states have registered higher levels than 

flows to developed countries and, besides Latin America, Africa was the other developing region which 

registered an increase of investment inflows
219

. Nevertheless, it is not correct to give credit for these positive 

results only to the contribution of regional organisations. The proliferation of regional forms of association 

can be positively evaluated as long as it effectively solves regional issues or put pressure on member states to 

adopt cutting edge standards. 

African regional experiments have proved to be quite ineffectual, especially in SSA
220

, mainly for 

two reasons. Firstly, there has been an excessive proliferation of African regional organisations and their 

                                                             
216 See the World Bank's Report "Trade Blocs", Vol. 763, released in 2000, p. 7. The document can be found at the following link: 
www.unige.ch/ses/ecopo/demelo/Cdrom/RIA/Readings/Trade_Blocs_Chap01.pdf. See also Mwase N., Coordination and 
Rationalisation of Sub-Regional Economic Integration Institutions in Eastern and Southern Africa: SACU, SADC, EAC and 
COMESA, The Journal of World Investment and Trade, vol. 9 n. 4, Werner Publishing Company, Switzerland, 2008, p. 334. 
217 See Mwase N., Coordination and Rationalisation of Sub-Regional Economic Integration Institutions in Eastern and Southern 

Africa: SACU, SADC, EAC and COMESA, The Journal of World Investment and Trade, vol. 9 n. 4, Werner Publishing Company, 
Switzerland, 2008, p. 334. 
218 See Mwase N., Coordination and Rationalisation of Sub-Regional Economic Integration Institutions in Eastern and Southern 
Africa: SACU, SADC, EAC and COMESA, The Journal of World Investment and Trade, vol. 9 n. 4, Werner Publishing Company, 
Switzerland, 2008, p. 335. 
219 Specifically, Latin America led with a 12% increase and Africa with a 5% one. On the contrary, Asia and Caribbean suffered from 
a negative trend and lost respectively the 7% and the 2% of inflows. In Asia, China, Hong Kong and India are the strongest 
economies, while the problems come from the south-eastern part of the continent (Cambodia, Myanmar and Viet Nam); in South 

America, the Caribbean are slowing the rapid growing of the region. See the 2013 World Investment Report presented by UNCTAD,  
p. ix. It can be found at the following link: http://unctad.org/en/PublicationsLibrary/wir2013_en.pdf. 
220 See the Working Paper (No. ERSD-2011-14) of the Economic Research and Statistics Division of the WTO on "Regional 
Integration in Africa" released on October 2011 and drafted by Hartzenberg T, p. 14. The document can be found at the following 
link: www.wto.org/english/res_e/reser_e/ersd201114_e.pdf. See also Mwase N., Coordination and Rationalisation of Sub-Regional 
Economic Integration Institutions in Eastern and Southern Africa: SACU, SADC, EAC and COMESA, The Journal of World 
Investment and Trade, vol. 9 n. 4, Werner Publishing Company, Switzerland, 2008, p. 334. The author underlined that among the 
reasons of African regional organisations' failure there are elements like "a weak human capital stock; a lack of economic 

http://unctad.org/en/PublicationsLibrary/wir2013_en.pdf
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overlapping has been inevitable. African states prefer to establish new organisations rather than revitalising 

the ones already existing, contributing to their proliferation
221

. The only encouraging element is that, at least 

in the economic field, this trend has not registered the same rates as other sectors
222

. Possible solutions 

consist in reducing the funding to these organisations or withdrawing from them. Especially in SSA, there 

are many LDCs that have to deal with the poor state of their economies. Financing an international 

organisation can be very onerous, particularly if a country is facing precarious economic conditions, because 

of the considerable misuse of human and economic resources deriving from the membership to many 

organisations. Moreover, it is doubtful whether these states, lacking means and skills, will be ever able to 

implement the obligations included in regional treaties which are very demanding.  

Secondly, one of the beneficial results of entering a regional organisation should be the reduction of 

intra-states conflicts. On the contrary, the surviving of regional organisation in the African continent has 

been particularly hard. Too often, political, economic or differences of other nature among Member States 

have caused the failure of regional organisations. The origin of these differences among organisations' states 

can be traced back to colonial domination (due to different languages, cultures, types of institutions or 

currencies, etc...)
223

, and to subsequent frictions developed after decolonisation (in certain cases due to the 

process of decolonisation and the adjustment of new state entities).  Two of the most significant examples of 

the effects of these contrasts are the collapse of the EAC, in 1977, which was revitalised only in the 2000, 

and of the AMU that, on the contrary, has been completely blocked by the inactivity of its Member States 

since the first years of the 2000s because of acute political disagreements. In other cases, the political 

instability and the lack of security in the territories of Member States have prevented the organisations from 

implementing their objectives. The main example has been the paralysis of the IGAD in several occasions 

due, for instance, to high tensions between Ethiopia and Eritrea
224

 or the Rwandan genocide
225

.  

                                                                                                                                                                                                          
diversification (with the majority of exports attributable to a few commodities); lack or weak economic and market facilitating 

infrastructure particularly in the energy, transport and communications sectors; an under-developed financial sector and slow "second 
generation" macro-economic and legal reforms". See also the United Nations' Economic Commission for Africa's report "Assessing 
Regional Integration in Africa IV African Union African Development Bank Economic Commission for Africa. Enhancing Intra-
African Trade" released in 2010, p. 10. Similarly to the previous document, it has been underlined that the poor results registered by 
African states are mainly due to "poor infrastructure development, maintenance and connectivity, conflicts and security issues among 
the regions and the presence of trade barriers". The document can be found at the following link: 
http://www.afdb.org/fileadmin/uploads/afdb/Documents/Publications/Assessing%20Regional%20Integration%20in%20Africa%20-
%20Towards%20an%20African%20Continental%20Free%20Trade%20Area.pdf. See also the Working Paper of the World Bank, 

Regional Integration in Sub-Saharan Africa Experience and Prospects, drafted by Faroutan F. and presented on October 1992, p.2. 
The document can be found at the following link: http://www-
wds.worldbank.org/servlet/WDSContentServer/WDSP/IB/1992/10/01/000009265_3961003095633/Rendered/PDF/multi0page.pdf. 
See also Ngangjoh-Hodu Y., Sino-African Relationship and its impacts on Africa's Regional Integration Process, Journal of World 
Investment and Trade, Vol. 10, Issue 2, 2009, p. 299. 
221 See Mwase N., Coordination and Rationalisation of Sub-Regional Economic Integration Institutions in Eastern and Southern 
Africa: SACU, SADC, EAC and COMESA, The Journal of World Investment and Trade, vol. 9 n. 4, Werner Publishing Company, 
Switzerland, 2008, p. 338. See also Ngangjoh-Hodu Y., Sino-African Relationship and its impacts on Africa's Regional Integration 

Process, p. 304. 
222 See the Working Paper of the World Bank, Regional Integration in Sub-Saharan Africa Experience and Prospects, drafted by 
Faroutan F. and presented on October 1992, p.1. The document can be found at the following link: http://www-
wds.worldbank.org/servlet/WDSContentServer/WDSP/IB/1992/10/01/000009265_3961003095633/Rendered/PDF/multi0page.pdf. 
223 See the Working Paper of the World Bank, Regional Integration in Sub-Saharan Africa Experience and Prospects, p. 4. 
224 See the article of the Special Delegate for the Italian Government in Somalia, Hon. Raffaelli, La crisi umanitaria sfocia nel caos, 
published on the online review Affari Internazionali. The article can be found at the following link: 
www.affarinternazionali.it/articolo.asp?ID=673. 
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The issue of security has been affecting also the proper functioning of African regional organisations 

and their investment frameworks. The risk of regional organisations' failure is high since the general 

situation of instability of the continent has not changed in the last years, a trend which can undermine also 

the work of these organisations
226

. The frequent situations of conflict affect investment flows from both other 

continents' countries and intra-African ones
227

. The objective of assuring a secure investment environment 

should be directed to foreign investors from third countries, as well as to African investors. The prevalence 

of regional and national conflicts, and the deriving climate of uncertainty, have had the effect of either 

favouring short-term investment
228 

or discourage any investment attempt
229

. Thus, it does not seem sure that 

African regional organisations will be willing or able to assure a certain level of protection and security to 

foreign investment, since their own efficiency is undermined. As the Assembly of the African Union has 

affirmed, "the security of each African country is inseparably linked to that of other African countries and 

the African continent as a whole"
230

. 

 

  

                                                                                                                                                                                                          
225 See Mwase N., Coordination and Rationalisation of Sub-Regional Economic Integration Institutions in Eastern and Southern 
Africa: SACU, SADC, EAC and COMESA, The Journal of World Investment and Trade, vol. 9 n. 4, Werner Publishing Company, 

Switzerland, 2008, p. 337. 
226 See Mwase N., Coordination and Rationalisation of Sub-Regional Economic Integration Institutions in Eastern and Southern 
Africa: SACU, SADC, EAC and COMESA, The Journal of World Investment and Trade, vol. 9 n. 4, Werner Publishing Company, 
Switzerland, 2008, p. 345. 
227 See also the "Economic Development in Africa Report 2013. Intra-African Trade: Unlocking Private Sector Dynamism", released 
by the UNCTAD, p. 93. The document can be found at the following link: 
http://unctad.org/en/PublicationsLibrary/aldcafrica2013_en.pdf. 
228 See Mathoma P. T., Challenges for Southern Africa, in Clapham C. ed., Mills G. ed., Morner A. ed., Sidiropoulos E. ed., Regional 

Integration in Southern Africa: Comparative International Perspectives, South African Institute of International Affairs, 2001, p. 29-
30. 
229 See Ramsamy P., SADC: The Way Forward, South African Institute of International Affairs, 2001, p. 37-38. 
230 See the Solemn Declaration on a Common African Defence and Security Policy which was adopted by the Second Extraordinary 
Session of the Assembly of the African Union, in February 2004, p. 3. The document can be found at the following link: 
www.peaceau.org/uploads/declaration-cadsp-en.pdf. See also Ngwenya S., Reviewing the Differences and Common Goals of SADC 
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3. The interpretation of the full protection and security standard. 

 

 

SECTION I. Arbitral tribunals interpreting full protection and security. 

1. The value of BITs preambles. 

In the last years, the number of arbitral tribunals focusing on the fundamental role of BITs preambles 

in treaty interpretation has significantly increased. The reference to the general rule regarding the nature of 

international agreements' preambles as expressions of the object and purpose of an agreement, embodied in 

Article 31(2) VCLT, has been at the core of these awards
231

. The reference to Article 31 has always 

represented a sort of introductory part of awards discussing the relevance of BITs preambles
232

. In Societé 

Generale v. Dominican Republic, the tribunal affirmed that the proper interpretation of an international treaty 

has to consist also of the analysis of its preamble
233

. Simply considering the provisions of an international 

agreement is not sufficient to develop a comprehensive overview of the purposes of contracting states.  

Arbitral tribunals have often defined BITs preambles as expressions of the objects and the purposes 

of those treaties
234

 and there is a discrete arbitral practice also in disputes involving African countries 

following this trend. In Standard Chartered Bank v. Tanzania, the preamble of the UK-Tanzania BIT was 

considered to interpret the use of specific terms in the agreement
235

. The tribunal divided its reasoning into 

two separate parts: one concerning the text and context of the BIT (where also the preamble was 

considered)
236

 and the other regarding the object and purpose of the treaty
237

. The tribunal grounded its 

analysis on Articles 31 and 32 VCLT
238

. It stated the BIT's preamble presented several "instructive" elements 
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that actively contributed to clarify the ambiguous parts of the agreement setting out the object and purpose of 

the BIT
239

. Similarly in Malicorp v. Egypt, the tribunal briefly described the main provisions of the UK-

Egypt BIT
240

 and equated the BIT's preamble to a "statement of the objectives sought by the Contracting 

Parties"
241

. Also in Millicom v. Senegal, the tribunal defined the preamble of the Senegal-Netherlands BIT
242

 

as a summary of the purpose and the object of the BIT
243

. 

These cases have shown the emergence of an arbitral practice recognising the importance of 

preambles to treaties as expressions of contracting states' purposes and, consequently, as primary means for  

treaty interpretation in accordance with the rules on interpretation codified in the VCLT. However, these 

considerations have been maintained subordinate to the general rule that preambles should not be interpreted 

as having an operative nature. In Biwater Gauff, the tribunal referred to the preamble of the Tanzanian 

Investment Act (TIA) and not to the Tanzania-UK BIT. The claimant recalled the Preamble of the Tanzanian 

Investment Act (TIA) in the part granting investors "more favourable conditions” in the attempt of justifying 

the theory that this guarantee would have allowed to choose the more favourable treatment established by the 

BIT's arbitral clause
244

. The tribunal ultimately favoured the host state, rejecting the claim on the grounds 

that the "generalised introductory language" of the Act's preamble could not have the same effects as an 

operative provision
245

. However, I believe that a preamble could be binding in different circumstances, such 

as the case a BIT does not include any reference to full protection and security, allowing the foreign investor 

to obtain a more favourable interpretation from arbitral panels. 

 

2. The interpretation of the standard of liability. 

A consolidated arbitral practice on the protection and security standard's interpretation has developed 

over decades. Arbitral tribunals tend to recognise that BITs obligations requiring the protection of foreign 

investment cannot be interpreted as absolute obligations or standards imposing strict liability upon host states 

whenever they fail to assure that no damage at all would occur
246

. Accordingly, states are bound to 
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implement "all measures necessary to ensure" foreign investment will enjoy protection and security, but as 

highlighted in AMT, they should refrain from the invocation of national legislations in the attempt of evading 

such duty
247

. In a similar scenario, as recalled in Wena Hotels, host states are not "insurer or guarantors" and 

thus cannot be held responsible for every kind of damage occurring to an investment
248

. Arbitral tribunals 

agree that the protection and security standard includes "an obligation of vigilance"
249

, basically 

corresponding to the due diligence principle
250

, requiring states to "adopt all reasonable measures" for the 

protection of the investment
251

. The AAPL tribunal underlined that due diligence is a "standard of general 

international law" and any interpretation of that standard as imposing strict liability upon states "cannot be 

justified under any of the canons of interpretation"
252

. 

There is consolidated jurisprudence affirming that the interpretation of full protection and security 

has not changed over decades and leading to the conclusion that any interpretation relying on the concept of 

strict liability is against that practice
253

. Even the ICJ's considerations on full protection and security 

expressed in the ELSI case reflected the "status of International Law Investment Standards as reflected in 

"the worldwide BIT network"
254

. In that occasion, the ICJ declared that Article 5 of the Italy-US FCN Treaty 

mentioning the obligation to exercise protection and security could not "be construed as the giving of a 

warranty that property shall never in any circumstances be occupied or disturbed"
255

 and, thus, as an absolute 

standard imposing strict liability. 

Tribunals also focused on the importance host states act preventively, through the exercise of due 

diligence
256

, to adopt appropriate precautionary measures as well as on their duty to prove they have 

effectively acted in that way
257

. In a similar scenario, a state can be held responsible if it has showed 

"substantial negligence to take reasonable, precautionary and preventive action"
258

. The Wena Hotels tribunal 

added that, even in the hypothesis a state's defence is enough to excuse its failure in preventing the 

occurrence of damage to the investment, it might not be enough to excuse also its failure of taking "any 

immediate action" to protect the investment after the damage has occurred
259

. In the specific circumstance a 
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state explicitly admits its armed forces have damaged the investment, as well as its failure to implement any 

measure whatsoever to protect the investment (characterising the dispute at the core of AMT), this would be 

qualified as an admission of its failure to preventively protect the investment and adopt necessary measures 

to assure full protection and security
260

. 

In general arbitral practice, the reference to states' "obligation of vigilance" does not imply a strict 

liability of the host state. But, in one dispute (AMT), the tribunal seemed to refer to the alleged existence of a 

"strict liability"
261

. It declared Zaire should have "taken all measures of precaution" to grant the investment's 

full protection and security, while, in reality, it failed to do so when it merely recognised the investment had 

been damaged
262

. The principle of due diligence does not bind a state to take every possible precautionary 

measure, a characteristic typical of strict liability. Zaire did not refuse to recognise that damage occurred and 

did "apparently not argued that it had taken any measures to prevent it"
263

. But, in the hypothesis it decided 

to question the tribunal's approach, the latter, in order to remain in line with the commonly accepted 

interpretation of due diligence, should have recalled Zaire's inefficiency in adopting the measures for the 

protection of the investment, rather than referring to the state's inability in preventing any damage
264

. 

 

3. Arbitral practice leaning towards a narrow interpretation of full protection and security. 

The most part of arbitral disputes where the alleged violation of the full protection and security 

standard has been invoked by claimants has concerned episodes of physical violence
265

. The standard's 

interpretative problems started in conjunction with disputes where arbitral tribunals have been asked to 

determine whether the standard could have been applied also in circumstances concerning episodes of non-

physical violence. 

Lauder v. Czech Republic has been the first arbitral award of the "modern era" supporting the idea 

that full protection and security should be applied only in circumstances where the physical damage of an 

investment has occurred. Being the first award to explicitly adopt this position, it has had the effect of 

making Lauder the most relevant precedent on which several arbitral tribunals have grounded their 

argumentations. This award has usually been opposed to CME v. Czech Republic because they concerned 

similar events, but the respective tribunals reached opposite conclusions. In the first case, the tribunal 
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supported a somehow limited interpretation of the full protection and security standard. In the second, the 

tribunal had a pioneering role in extending the standard's interpretation so to include legal protection. 

Arbitral tribunals more inclined to restrictively interpret the full protection and security standard, so 

to include only physical protection, tend to conclude that the standard "applies essentially when the foreign 

investment has been affected by civil strife and physical violence"
266

. According to this point of view, the 

standard of full protection and security "has traditionally been associated with situations where the physical 

security of the investor or its investment is compromised"
267

. This consideration derives from the recalling of 

previous arbitral decisions dealing with the physical damage of foreign investment's sites perpetrated by 

local authorities, like AAPL
268

, AMT
269

, ELSI
270

 and Wena Hotels
271

. In similar circumstances, the level of 

protection which should be expected from the host state, also according to arbitral jurisprudence, concerns 

only the physical level and does not aim at safeguarding the "physical integrity" of foreign investment 

against "any kind of impairment", but rather the investment has been impaired by the use of force
272

. The 

Lauder tribunal even added that the obligation to protect should not be interpreted as protecting "foreign 

investment against any possible loss of value caused by persons whose acts could not be attributed to the 

State"
273

. The tribunal recognised that in this circumstance the respondent had the sole duty of keeping "its 

judicial system available for the claimant and any entities he controls to bring their claims, and for such 

claims to be properly examined and decided in accordance with domestic and international law"
274

. 

In the previous sections, it has been underlined states' rare practice of including references to the 

level of protection and security to be assured in the texts of BITs. In the hypothesis BITs do not provide 

further clarification on how to interpret the standard, the Lauder tribunal affirmed that the level of due 

diligence the host state was required to exercise should have granted a level of protection "reasonable under 

the circumstances"
275

. 

Generally, arbitral tribunals have not been referring to the customary rule on protection. In Noble 

Ventures, one of the cases where the arbitral panel considered also customary international law, the claimant 

asked the tribunal to determine whether Romania had failed to protect the investment by not properly 

"enforc[ing] its own laws" and "provid[ing] police protection"
276

. The BIT required that the treatment offered 

to foreign investment was not "less than that required by international law".  According to the tribunal, the 
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full protection and security standard included in the BIT should not had been "understood as being wider in 

scope than the general duty to provide for protection and security of foreign nationals found in the customary 

international law of aliens"
277

. Nevertheless, the claimant's lack of proof caused the tribunal to dismiss the 

claim, failing to clarify what customary international law required. 

A broader interpretation of full protection and security, encompassing physical security, could be 

possible. The claimant in BG suggested that, in the circumstance the standards of full protection and security 

and fair and equitable treatment are related, arbitral tribunals would conclude that the standard of protection 

includes the "obligation to provide [also] a secure investment environment"
278

. The claimant argued that 

Argentina had breached the obligation to protect its investment
279

 because it had failed to assure legal and 

economic protection
280

. BG also linked full protection and security with fair and equitable treatment, adding 

that the claim also related to both fair and equitable treatment and full protection and security standard since 

the latter constitutes a part of fair and equitable treatment
281

. According to the claimant, governmental 

measures can breach the standard of full protection and security even in those cases where "property has not 

been physically destroyed or... judicial remedies have not been available"
282

. In the end, the tribunal 

disagreed with the hypothesis of adopting such an extensive interpretation of the standard and preferred to 

rely on the consolidated interpretation requiring the physical protection of the investment. 

Few arbitral awards have attempted to fill in the interpretative gaps on physical protection left by the 

previous awards. For instance, in Eastern Sugar v. Czech Republic, the tribunal listed the actions typically 

constituting acts of physical violence. The tribunal interpreted full protection and security as requiring the 

host state to protect the foreign investor against those acts carried out by third subjects which would be "in 

violation of the state monopoly of physical force", like "mobs, insurgents, rented thugs and others engaged in 

physical violence"
283

. In Parkerings, the tribunal tried to identify host states' actions or omissions which 

could lead to a breach of full protection and security. The tribunal affirmed full protection and security can 

be violated only in three circumstances: when the host state fails to prevent the occurrence of damages to the 

investment, to restore the circumstances existing before the damage or to apprehend the culprits
284

. 
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4. Arbitral practice supporting a broader interpretation of full protection and security including 

legal protection. 

CME v. Czech Republic has been the first award where an arbitral tribunal supported the idea that full 

protection and security can be applied also to investment's legal security
285

. In this dispute, the claimant 

affirmed the actions and inactions of the Czech Republic's Media Council constituted a breach of the full 

protection and security clause included in the Netherlands-Czech Republic BIT, even though the investment 

was not physically damaged. The tribunal defined full protection and security as "an obligation of due 

diligence relating to the activities of the State" which, for this nature does not impose a strict liability upon 

the host state
286

. 

The key concepts highlighted by several arbitral tribunals are “reasonableness” and “circumstance”. 

The treatment which is required of host states should be both reasonable and take into consideration the 

circumstances characterising a specific period
287

. This last affirmation follows the reasoning of the AAPL 

tribunal: "due diligence is nothing more or less than the reasonable measures of prevention which a well-

administered government could be expected to exercise under similar circumstance"
288

. The CME tribunal 

affirmed that neither any amendment of domestic legislation nor administrative authorities' actions should 

affect the protection and security owed to foreign investment, by withdrawing or devaluating the standard of 

full protection and security
289

. Moreover, even though the relevant BIT provision referred only to 

"investments' full security and protection"
290

, the tribunal interpreted the standard in the way that all the 

actions and inactions carried out by the host state's authorities, during a specific period, could be defined as 

"remov[ing] the security and legal protection of the foreign investment
291

. The tribunal agreed with CME's 

claim and recognised that the Czech Republic had breached its obligation, adopting a position which would 

have been entirely reversed by the arbitral tribunal in Saluka.  

However, two weaknesses characterise this award. The first is the already mentioned contrasting 

Lauder award. The other concerns the failure of the tribunal of analysing full protection and security also 

from a historical perspective and of providing explicit reasons for its departure from the consolidated 

definition of the standard
292

. After CME, the number of arbitral awards having accepted a broader 

interpretation of full protection and security, including legal protection, have been a minority and the most 
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part of these awards have involved either Argentina or another Latin American country. Another peculiarity 

of arbitral tribunals' approach relates to the variety of reasoning on which they grounded their extensive 

interpretation of full protection and security. 

 

5.  Arbitral tribunals recognising the possibility of a broader interpretation of full protection and 

security only in exceptional circumstances. 

Arbitral tribunals supporting the idea that the standard of protection and security concerns physical 

protection have grounded such interpretation on the opinion that physical protection corresponds to the 

traditional interpretation of the standard. At the same time, some tribunals have recognised the possibility of 

alternatively interpreting the standard, opening up about the possibility of extending such interpretation to 

the circumstances where foreign investments have been damaged at the economic level. 

In Plama, Bulgaria allegedly failed to exercise the appropriate level of protection against the 

unlawful actions of local syndics
293

 which apparently had affected the economic framework of the claimant's 

company (like unlawful increases of the company's employees or funds misappropriation) and the physical 

security of the company's premises (continuous strikes and the suspension of production, but police did not 

do anything to stop such demonstrations). In a series of disputes against Argentina (namely, Enron, Sempra 

and Suez) the core of foreign investors' claims was the adoption of the 2001 Emergency Law, aimed at 

reducing the negative effects of the economic crisis. The alleged violations of the standard of full protection 

and security included in the BITs concluded by Argentina did not concern physical protection and security, 

but rather the legal level, as no physical damage affected the investments. 

Another group of disputes has dealt with the effects of modifications in the original investment terms 

negotiated by foreign investors and the possible effects in terms of host states' failure in protecting the 

investment. In PSEG v. Turkey, the claimant affirmed the disagreements and the subsequent failure of the 

negotiations with the Turkish Ministry of Energy and Natural Resources for the building of a power plant, 

mainly related to some technical aspects related to the performance of the plant and the rise of the costs for 

implementing the project, constituted a breach of the full protection and security standard
294. In AES v. 

Hungary, the claimant affirmed the respondent had breached its obligation to grant "the most constant 

protection and security"
295

 when its authorities adopted a new legislation which completely changed initial 

contractual terms, devalued the investment and was contrary to the commitment of legally protecting it.  

                                                             
293 See Plama Consortium Limited v. Republic of Bulgaria, ICSID, Case No. ARB/03/24, Decision on Jurisdiction, February 8, 2005, 
para. 229.  
294 See Article 2(3) of the Turkey-United States BIT signed on December 3, 1985, and entered into force on May 18, 1990. The 
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295 See Article 10(1) of the Energy Charter Treaty which states that "such Investments shall also enjoy the most constant protect ion 
and security and no Contracting Party shall in any way impair by unreasonable or discriminatory measures their management, 
maintenance, use, enjoyment or disposal". 
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Those arbitral tribunals focused on the evolution of the standard of protection and security affirming 

that, historically, the standard "has been developed in the context of physical protection and security of a 

company’s officials, employees and facilities"
296

. As recalled in National Grid, even the UNCTAD affirmed 

that the standard of full protection and security "has typically been applied in situations involving physical 

threats or destruction"
297

. According to those tribunals, the hypothesis that a broader interpretation of the 

standard is possible should not be "exclude[d] as a matter of principle"
298

, but the inclusion of legal 

protection is deemed possible only in "exceptional" or "appropriate" circumstances
299

.  

Arbitral panels have pointed out that issues like "the stability of the business environment and legal 

security are more typical of fair and equitable treatment"
300

 and have focused on the necessity of 

distinguishing the two standards. In Suez, the tribunal highlighted that interpreting full protection and 

security too broadly could lead to an unnecessary and possibly undesirable overlap with other standards
301

. 

According to the Plama tribunal, the most likely outcome would be the establishment of a close connection 

between the standards of full protection and security and fair and equitable treatment
302

. Thus, it is 

fundamental to avoid the risk of not being able to separate circumstances in which full protection and 

security has ben breached from others where standards like fair and equitable treatment or the prohibition of 

unlawfully expropriating foreing investment have been violated
303

. In PSEG, the tribunal had to face the 

eventuality that almost identical claims are presented under the standards of full protection and security and 

fair and equitable treatment and concluded that, in similar circumstances, the claim related to the alleged 

breach of full protection and security should be dismissed
304

. 

In the above-mentioned arbitral awards, the respective tribunals recognised the possibility of 

extensively interpreting full protection and security, beyond the mere physical sphere, even though 

submitting the possibility to the existence of "exceptional circumstances". Nevertheless, the latter concept 

and the way arbitral tribunals have considered it raise several doubts. Arbitral tribunals have generally failed 

to provide clear definitions of "exceptional circumstances", of the events whose peculiar nature would allow 

the standard's extensive interpretation. Tribunals have also failed to state whether states have margin of 

appreciation in the qualification of such specific circumstances and what should be arbitral tribunals' 

interpretative role in similar delicate circumstances. Furthermore, tribunals have not discussed the possibility 

                                                             
296 See Enron Corporation and Ponderosa Assets L.P. v. Argentine Republic, para. 286. See also Sempra Energy International v. 
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of adopting an objective test to determine whether a circumstance can be defined as exceptional, allowing the 

standard's extensive interpretation. Tribunals limited their analysis to a fast and superficial consideration that 

a certain circumstance was not "exceptional enough" and dismissed the claim, without further motivating 

their decision. Finally, the fact that the claims have generally been dismissed contributed to prevent arbitral 

tribunals from addressing the issue more effectively. 

 

6. Can the formulation of BITs provisions justify a broader interpretation of full protection and 

security? 

The "simple" and "qualified" formulations of the standard of protection and security have arisen 

doubts among arbitral panels on their interpretation. Can they be considered as equivalent or, depending 

from the specific words used by states, should be intended as having different meanings? Arbitral tribunals 

are often required to clarify the meaning of these different formulations and they have reached two opposite 

conclusions.  

Not every arbitral tribunal agrees that to different formulations of the standard should correspond 

different interpretations. Some tribunals affirm that the use of additional words to qualify protection and 

security does not influence its meaning. In those disputes, the interpretation of the different formulations of 

the standard is considered as playing a minor role, lacking significant diversities in the level of protection 

which is expected from states
305

. In Parkerings, for instance, the Norway-Lithuania BIT was the applicable 

law and it referred only to "protection"
306

. Nevertheless, the tribunal intended to apply the standard of full 

protection and security because it was "generally accepted" that the "simple" and the "qualified" formulation 

of the standard were not intrinsically different and that their indiscriminate application did not modify the 

level of protection which should have been assured to foreign investment
307

. The tribunal added that the use 

of the expression "generally accepted" was grounded on the existence of a number of according arbitral 

decisions, even though it did not provide any list of awards confirming that assertion. This affirmation was 

also declarative of the intentions of the dispute's parties since, in several occasions, they had referred to the 

standard of full protection and security and not to "investment protection". 

                                                             
305 See Vandevelde K., Bilateral Investment Treaties. History, Policy and Interpretation, Oxford University Press, Oxford, 2010, p. 
244. See also Zeitler H. E., The Guarantee of “Full Protection and Security” in Investment Treaties Regarding Harm Caused by 
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307 See Parkerings-Compagniet A.s. v. Republic of Lithuania, ICSID, Case No. ARB/05/8, Award, September 11, 2007, para. 354.  
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On the contrary, other tribunals have justified the inclusion of legal protection within full protection 

and security thanks to the specific formulation of the standard in BITs, supporting the assumption that to 

different formulations correspond different interpretations. In these cases, arbitral tribunals have concluded 

that when the standard is strengthened by the use of specific words, like "full" or "constant", it is possible to 

attribute it a broader meaning. However, no arbitral panel has ventured to support the hypothesis that a 

strengthening formulation of the standard can "prohibit all state action injurious to investment" yet
308

. 

Adopting such a broad interpretation would favour foreign investors, but it would also undermine states' 

right to rule within their jurisdiction, since every national measure could virtually affect foreign investment. 

The Biwater Gauff award presents an interpretation of the words qualifying the standard mirroring 

the previous Azurix v. Argentina. In both cases, arbitral tribunals agreed that the addition of "full" to 

"protection and security" completely changed the meaning which should have been attributed to the 

standard
309

, as well as the level of responsibility of the host state for any violation of the standard
310

. In 

Biwater Gauff, the tribunal further affirmed that states would not have included words such as "full" if the 

ending result would have been similar to the "simple" standard. Similarly, the tribunal in AAPL stated that 

words like "constant" and "full" strengthened the meaning of the standard of protection and security
311

. The 

AAPL tribunal also tried to answer the question whether these words could influence the standard so to 

require a higher level of due diligence
312

. The interpretation of both the text of the BIT and its preparatory 

works suggested that, despite the undisputable strengthening meaning of words like "constant" and "full", in 

that case, those words did not have enough power to transform states' obligation to act with due diligence 

while protecting foreign investment "into a strict liability"
313

. 

Awards like Suez v. Argentina allow to observe how arbitral tribunals approach different BITs texts 

and carry out a comparative interpretation of similar provisions dealing with full protection and security
314

. 

The question concerned the level of protection which should have been expected from BITs provisions in the 

light of their respective formulations and the verification of the possibility of assimilating them to the 

classical formulation "full protection and security". More specifically, the tribunal asked whether the 

different formulations would have "affected" the level of protection granted in the BITs
315

. It ended up 

substantially equating different formulations using words like "full" or "constant", stating that the inclusion 
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of words strengthening the standard definitely had an impact on the level of protection and security offered 

to the foreign investment, while BITs not including similar words could not be expected to be extensively 

applied
316

. 

Thus, only the inclusion in a BIT of an explicit reference to legal protection can really ease the 

interpretative work of arbitral tribunals. A similar scenario has characterised Siemens v. Argentina, since the 

Germany-Argentina BIT is one of the few examples of bilateral treaties which explicitly refer to investment's 

legal security
317

. This peculiar formulation has been used in several occasions by Germany and also in some 

BITs concluded with African states. 

The argumentation at the ground of the extensive interpretation of full protection and security relates 

to the fact that foreign investments usually include both tangible and intangible assets (such as commercial 

or financial transfers). According to the Siemens and Biwater Gauff tribunals, it would be difficult to explain 

how the protection and security of intangible assets could be achieved without interpreting the standard in a 

broader way, going beyond the sole physical protection
318

. 

The most part of arbitral tribunals have not based their reasoning on BITs peculiar formulations, but 

rather on the interpretation of the "qualified" formulation of the protection and security standard. The core of 

this approach is the conclusion that full protection and security can be extensively interpreted so to include 

other levels of protection in all those cases where the standard has been qualified by the word "full". 

According to the Biwater Gauff tribunal, such approach "implies a State’s guarantee of stability in a secure 

environment" from the physical, commercial and legal points of view
319

. Moreover, the arbitral panel added 

that investment protection should not only relate to the actions carried out by third parties, but should also 

include those actions carried out by either the organs or the representatives of the host state
320

. Similarly, in 

Azurix, the tribunal concluded that an extensive interpretation of full protection and security was possible, 

depending on the standard's formulation. In all those cases where "the terms “protection and security” [are] 

qualified by “full” and no other adjective or explanation", then a broader interpretation is possible so to 

include the legal level
321

. In Suez, the different nationalities of the claimants allowed the tribunal to compare 

different BITs
322

. From the literal analysis of the BITs texts the tribunal declared that the absence of the word 
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"full" made impossible to support the hypothesis that the standard of full protection and security could refer 

to other forms of protection when the limitation of the wording suggest that only physical protection is 

admissible with respect to these two BITs
323

. 

The Biwater Gauff, Azurix and Suez awards have been characterised by the attempt of arbitral 

tribunals to demonstrate that the addition of qualifying words, like "full" or "constant", represents the wish of 

states to attribute a broader meaning to the protection and security standard. Other tribunals reached the same 

conclusions by adopting slightly different points of view. In Vivendi II and National Grid, the tribunals did 

not focus on the effects that the addition of strengthening words to qualify the standard would have had. 

They rather underlined that the absence of a specific qualification of the standard did not allow any 

restrictive interpretation. 

The BITs concluded by Argentina with France (relevant in Vivendi II) and the UK (relevant in 

National Grid) respectively refer to "full and complete protection" and "protection and constant security". In 

both disputes, the tribunals had to verify whether the protection and security standard should have been 

interpreted so to include the mere physical protection or whether it implied a more extensive level of 

protection. In National Grid, the tribunal also recalled an UNCTAD Report affirming that the standard of 

full protection and security "has typically been applied in situations involving physical threats or 

destruction"
324

. Despite the conclusions of the report and the affirmations of the respondent, both tribunals 

agreed that a literal interpretation of BITs provisions did not allow the conclusion that the standard had to be 

interpreted in a limited way, only referring to physical protection
325

. If contracting states wanted to limit the 

applicability of the full protection and security standard, they should have done so by including expressions 

helping to assume those intentions
326

. Thus, the use of words like "full" or "constant" allowed a more 

extensive interpretation of the protection and security standard. The tribunal in National Grid added that the 

link between full protection and security and fair and equitable treatment was the other reason which had 

prevented it from adopting a more restrictive interpretation. The absence of restrictions in the formulation of 

full protection and security and its link with fair and equitable treatment made rather difficult accepting the 

point of view of a standard confined to the sole physical sphere
327

. 

The Toto v. Lebanon award where the arbitral panel had to address the two provisions on protection 

included in the BIT
328

 could be helpful to further qualify the debate on physical and legal protection, as well 
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as to understand whether the presence of various provisions on security could help in broadening the 

standard's meaning. According to the tribunal, the two provisions substantially overlapped. For this reason, 

"the finding that a claim [was] not covered by Article 2(3) [would have also entailed] that it [was not] 

covered by Article 4(1)"
329

. The tribunal concluded that a breach of the more general provision, requiring the 

state to protect the foreign investment, did not occur and, thus, the standard of full protection and security 

included in the other provision had not been violated either. Nevertheless, the tribunal failed to consider the 

hypothesis that full protection and security could also be interpreted as guaranteeing legal protection. It 

would have been interesting to verify the way an arbitral tribunal would have interpreted such provisions: 

whether a double provision on security can have a "reinforced" meaning and work for the promotion of an 

extensive interpretation of the standard. 

In a couple of awards, arbitral panels have provided their interpretation of legal protection. In 

Siemens, the tribunal interpreted legal security as the "quality of the legal system which implies certainty in 

its norms and, consequently, their foreseeable application"
330

. In Azurix, such broader interpretation of the 

standard was considered desirable because the "stability afforded by a secure investment environment" was 

another fundamental element for foreign investors, as much as the physical protection of their investment
331

. 

The common element of these affirmations is the reference to the stability of host states' legal systems and 

investment environments. This approach brings with it the risk that the concept of legal protection is too 

similar to the content of fair and equitable treatment. 

Fair and equitable treatment has been relevant also in disputes where arbitral panels have extensively 

interpreted full protection and security because of the existence of a link between the standards established in 

BITs provisions. The National Grid tribunal asserted that the absence of restriction in the formulation of full 

protection and security and its link with fair and equitable treatment make rather difficult to accept the point 

of view of a standard confined to the sole physical sphere
332

. Accordingly, the fact that the two standards had 

been included in the same provision and related to each other is a clue that an extensive interpretation of full 

protection and security was admissible. 

 

7. The relationship between full protection and security and fair and equitable treatment. 

One of the outcomes of the previous paragraph, besides arbitral tribunals' decision to extensively 

interpret full protection and security, depending on BITs formulations, has concerned the possible 

relationship between full protection and security and fair and equitable treatment. The issue is whether full 
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protection and security is a part of fair and equitable treatment or they are separate standards, having 

different effects and subject to different limits. 

One of the theories about the relationship between the two standards states they are undoubtedly 

interrelated
333

, but the fair and equitable treatment standard is defined as an "overriding general duty"
334

. In 

this scenario, the other standards are perceived as a sort of corollary which should operate to guarantee the 

successful implementation of fair and equitable treatment. The other standards are somehow functional to the 

realisation of the obligations deriving from fair and equitable treatment. Accordingly, full protection and 

security is a constitutive element of the fair and equitable treatment, a sort of "lex specialis"
335

 or 

"appendix"
336

.  

The tribunals in Suez and Noble Ventures shared the opinion that full protection and security is 

"included" in fair and equitable treatment especially because of the textual formulation of the two standards 

in the BITs applicable to both disputes
337

. In Suez, the tribunal reached more easily this conclusion because 

of the peculiar formulation of the Argentina-France BIT. According to Article 5(1) of the BIT, the "full and 

complete protection" assured to foreign investment has to be "in accordance with the principle of just and 

equitable treatment" included in Article 3 of the BIT. The tribunal could not avoid addressing the 

relationship existing between the two standards and, more specifically, whether to a breach of fair and 

equitable treatment corresponded also a violation of full protection and security
338

. The standards, as 

formulated in the Romania-US BIT
339

 (the applicable law in Noble Ventures) present characteristics more 

similar to the majority of the BITs concluded worldwide. Fair and equitable treatment is mentioned before 

full protection and security and other obligations and it was interpreted as the wish of contracting states to 

attribute the former a primary role
340

. The tribunal interpreted fair and equitable treatment as a "more general 

standard which finds its specific application in inter alia the duty to provide full protection and security"
341

. 

Subsequently, the tribunal in Suez added that, by virtue of this "subordinated" role of full protection 

and security, a breach of the standard "automatically" entailed a breach of fair and equitable treatment
342

, 

being the sphere of action of full protection and security "narrower" than that of fair and equitable 
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treatment
343

. On the contrary, it is not necessarily true that a violation of full protection and security 

automatically causes a breach of the fair and equitable treatment
344

. The breach of both standards can take 

place also in the circumstance episodes of physical violence or damages affect the investment, because the 

standard of full protection and security has been extended over the mere physical security
345

 or because in the 

text of the BIT there is not any a restrictive formulation preventing this approach
346

.  

A very similar approach has characterised Petrobart v. Kyrgyz Republic where the claimant affirmed 

both fair and equitable treatment and full protection and security, included in Article 10(1) of the Energy 

Charter Treaty (ECT), had been breached. In the ECT, the two standards are included in the same provision, 

but are mentioned in separate sentences and are not connected by any conjunction. The intervention of 

Kyrgyz authorities in a judicial proceeding involving the claimant, in the attempt of postponing the execution 

of a judgment in favour of the claimant, was considered as a violation of the fair and equitable treatment
347

. 

The tribunal added that the actions of local authorities constituted, at the same time, a breach of the full 

protection and security standard. The unfair and inequitable treatment reserved to the claimant was defined 

as not "represent[ing] the constant protection and security owed by the Treaty"
348

. 

The Occidental v. Ecuador and Azurix tribunals moved this reasoning even further concluding that, 

once the breach of fair and equitable treatment was proved, verifying whether the standard of full protection 

and security had been violated too "bec[ame] moot"
349

. The recognition of the overriding nature of the fair 

and equitable treatment made superfluous any attempt of verifying whether a breach of full protection and 

security took place. 

Simultaneously to the approach of arbitral tribunals and scholars to the relationship between full 

protection and security and fair and equitable treatment discussed in the previous paragraph, another more 

realistic theory has developed. It is based on the belief that the two standards are indeed overlapping, but, 

most importantly, different and autonomous
350

. In Jan de Nul, the two subsequent BITs concluded between 
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Egypt and the Netherlands refer to "continuous protection and security" and in both cases the standard has 

been included in a separate provision with respect to fair and equitable treatment
351

. The tribunal affirmed 

that the fact that the standards are mentioned in separate provisions is the reason why they should be 

"distinguished... even if the two guarantees can overlap"
352

. In the light of this consideration, the tribunal 

separately analysed the alleged breaches of the two standards and, for each of them, evaluated whether the 

host state had violated the respective provisions. The separation between the two standards was so clear that 

the tribunal did not make any affirmation on the fact that the proved violation of one of the standards 

automatically authorised the assumption that a violation of the other had occurred. 

 

8. The failure of arbitral tribunals to clarify the relationship between the two standards. 

Doctrine and some arbitral tribunals have developed clear positions on the nature of the relationship 

between full protection and security and fair and equitable treatment, based either on subordination or 

autonomy. Nevertheless, several arbitral tribunals have missed the opportunity of clarifying their position on 

the issue, an effort which could lead to the rising of a unique consolidated practice. It is still uncertain 

whether fair and equitable treatment is the general standard encompassing others or the two standards relate 

to each other on the basis of independence, equity and cooperation. Wena Hotels and LESI and Astaldi are 

two of the most important awards involving African countries, having also influenced general arbitral 

practice, which have failed to accomplish the objective of clarifying this relationship. 

In Wena Hotels, the claimant argued that the hotels it was managing and upgrading had been seized 

with the use of force by individuals under the orders of the EHC (Egyptian Hotels Company) and that local 

police did not take any action to either punish the perpetrators or re-establish the situation existing before the 

seizure
353

. The main claim concerned the alleged breach of Egypt's treaty obligation, set in Article 2(2) of the 

Egypt-UK BIT, to assure fair and equitable treatment and full protection and security to foreign 

investment
354

. The tribunal verified the responsibility of the Egyptian Government and Ministry of Tourism 

for their omissions in preventing EHC's plan to seize the two hotels or in restoring Wena Hotels' control and 

compensating the investor for the damages suffered, as well for the omissions of local police
355

. The tribunal 

                                                                                                                                                                                                          
the authors are reporting the positions of some scholars. See also Haynes J., The Evolving Nature of the Fair and Equitable 
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BIT, entered into force on March 1, 1998. 
352 See Jan de Nul N.V. and Dredging International N.V. v. Arab Republic of Egypt, para. 269.  
353 See Wena Hotels Ltd. v. Arab Republic of Egypt, ICISD, Case No., ARB/98/4, Award, December 8, 2000, paras. 15 and ff.  
354 See Wena Hotels Ltd. v. Arab Republic of Egypt, paras. 84-95. See Article 2(2) of the United Kingdom-Egypt BIT signed on June 
11, 1975, and entered into force on February 24, 1976. The article states that "investments of nationals or companies of either 
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355 See Wena Hotels Ltd. v. Arab Republic of Egypt, ICISD, para. 85.  
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concluded that Egypt had breached its obligation to assure both full protection and security and fair and 

equitable treatment. Apparently, the breach of the full protection and security standard drove the Tribunal to 

identify a parallel breach of the fair and equitable treatment standard
356

. Nevertheless, the main deficiency of 

the award lies in the failure of the arbitral tribunal to define the contents of both standards and their 

relationship
357

. 

The tribunal, in LESI and Astaldi, had the chance to address the issue, as the claimants related the 

alleged breach of the obligation of the host state to protect the investment to the standard of fair and 

equitable treatment. The claimant had experienced security issues on the working site, due to some fights 

between the Algerian regular army and fundamentalist Islamic groups. Local authorities had tried to adopt 

security measures, but their inefficiency caused the claimant to stop its activities in the area. The claimant 

invoked the breach of the obligations to grant "full and constant protection and security"
358

, included in 

Article 4(1) of the Algeria-Italy BIT, and fair and equitable treatment which, on the contrary, is not 

mentioned in the BIT. The tribunal affirmed that, through the most favoured nation clause included in Article 

3 of the BIT, it would have been possible to derive the fair and equitable treatment from the Algeria-Belgium 

BIT. The tribunal separately analysed the two claims, but the claimant asked the tribunal to consider the 

alleged breach of fair and equitable treatment in relation with the security of the investment, recalling the 

same events which would have been analysed in relation with the violation of the full protection and security 

standard
359

. The tribunal had to link the two standards and to determine whether the fair and equitable 

treatment standard was violated as a consequence of the failure of Algeria in protecting the foreign 

investment. The tribunal briefly concluded that Algeria had not violated its treaty obligations towards the 

investors by simply affirming that "the fair and equitable treatment in the field of security [had] not been 

breached"
360

. Having accepted to consider the claimant's reasoning that linked the two standards, the tribunal 

failed to properly analyse the issue of the nature of their relationship. The conclusion referred to "the fair and 

equitable treatment in the field of security", an expression which arose some doubts. It seems reasonable to 

conclude that, in the light of the words used, the tribunal meant to underline that investment protection and 

security constituted a part of the fair and equitable treatment. However, without any explicit further 

clarification, there is not any chance that this conclusion could be used to effectively clarify the way the two 

standards are linked. 
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Other cases in which it has been registered a failure in providing further reasons either on the 

possible link between the standards or on the elements differentiating them, are mainly related with the 

differentiation between physical and legal protection. In PSEG, the tribunal, while dealing with the standard 

of full protection and security, concluded that in "exceptional situations" (referring to legal security) it is 

possible to register a "very close connection" with fair and equitable treatment
361

. The fact that the tribunal 

did not uncover the existence of such an exceptional situation prevented further investigations on the topic 

and the characteristics of the closer relationship which would have taken place in an opposite circumstance. 

The tribunal, in CME, addressed the breach of the obligation to assure full protection and security by 

mentioning also the legal protection due to investment
362

. Nevertheless, the tribunal formulated the standard 

too vaguely and did not clarify its opinion on the concept of legal security, increasing the uncertainty over 

the meaning of the two concepts
363

. Finally, in Lauder, the tribunal adopted a different position because it 

affirmed that fair and equitable treatment "related to the traditional standard of due diligence"
364

. Thus, it is 

possible to assume that, by virtue of this connection, there was a link also full protection and security
365

, but 

the tribunal did not further analyse the possible connection. 

The common characteristic of the above-mentioned awards is that they failed to define the 

relationship between full protection and security and fair and equitable treatment. Other awards have spread 

some light on the relationship between the two standards, even though they failed to completely address the 

issue leaving some lacunae. In Jan de Nul, the tribunal supported the theory that the two standards should be 

considered separately, but are, at the same time, overlapping
366

. The tribunal grounded its reasoning on the 

specific formulation of the Netherlands-Egypt BIT which includes the standards in separate provisions, but it 

did not further explain the reasons leading to that conclusion. It also failed to consider how the standards' 

relationship should be qualified in the circumstance they have been included in the same provision: whether 

they are still separate and overlapping or subordinated one to the other.  

The tribunal, in Occidental, analysed simultaneously the claim on the alleged breach of full 

protection and security and fair and equitable treatment
367

. Once the tribunal demonstrated that Ecuador had 
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breached its obligation to assure fair and equitable treatment, it declared irrelevant to assess whether there 

had also been a breach of full protection and security. The tribunal interpreted the standards as being so 

linked that a "treatment that [was] not fair and equitable automatically entail[ed] an absence of full protection 

and security of the investment"
368

. Nevertheless, besides this affirmation, the tribunal did not provide any 

further reason to explain the nature of this relationship
369

. In Noble Ventures, the tribunal addressed the 

relationship between the two standards. The analysis was limited to the consideration that the fair and 

equitable treatment should be considered as a general standard finding "its specific application in inter alia 

the duty to provide full protection and security"
370

. The tribunal did not explain how full protection and 

security became an articulation of fair and equitable treatment. 

 

9. Full protection and security and the international minimum standard treatment. 

The doctrinal debate on the international minimum standard of treatment has been mainly focused on 

the possibility of including fair and equitable treatment
371

, while commentators have not been referring to 

full protection and security. Similarly, there has been the development of an arbitral practice interpreting 

customary international law on fair and equitable treatment as a representation of the international minimum 

standard. Generally, arbitral awards consider the international minimum standard of treatment only in 

relation with claims concerning fair and equitable treatment. However, those reasoning relating to fair and 

equitable treatment can be extended also to the full protection and security standard. Only a minority of cases 

has referred to full protection and security and the international minimum standard. In ELSI, the tribunal 

interpreted Article 5(1) of the Italy-US FCN Treaty referring to "the full protection and security required by 

international law" as binding states to "conform to the minimum international standard"
372

. In Noble 

Ventures, the tribunal referred to the "the general duty to provide for protection and security of foreign 
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nationals found in the customary international law of aliens"
373

. A similar formulation rises the question 

whether the international minimum standard has been interpreted as customary law. 

Some arbitral tribunals have focused on the formulation of BITs provisions in the attempt of 

concluding whether a connection with the international minimum standard could be established. A first 

group of cases concerns disputes where the peculiar formulation of BITs provisions has led arbitral panels to 

relate BITs standards with the international minimum standard. In AAPL, the tribunal, while dealing with the 

"qualified" formulation of protection and security, asked whether the inclusion of words like "constant" or 

"full" in the Sri Lanka-UK BIT required states to exercise a level of due diligence higher than the 

international minimum standard of treatment
374

.  

However, the most part of arbitral tribunals had to deal with the hypothesis the formulation "in 

accordance with principles of international law", frequently included in BITs, could refer also to the 

international minimum standard of treatment. The claimant in Lauder affirmed principles like "a variant of 

pacta sunt servanda, the protection of acquired rights, the treatment of foreign investment in good faith, the 

principle of estoppel, and recognized standards relating to the protection of property" belong to the category 

of general principles of international law
375

. In that occasion, the tribunal did not question whether the 

reference to the "principles of international law" constituted a reference to the international minimum 

standard of treatment. Differently, the Suez tribunal underlined that the well-known and well-established 

nature of the minimum standard led to the conclusion that it would be rather difficult to assume that two 

states included a possibly unclear expression such as "principles of international law", instead of directly 

refer to the minimum standard if that was their purpose
376

. 

Another issue arising out of the possible interpretation of expressions like "in accordance with 

principles of international law" as referring to the international minimum standard is whether, a similar 

formulation, allows the interpretation of BITs standards (such as fair and equitable treatment or full 

protection and security) in a narrower way. In Suez, the tribunal interpreted Article 3 of the France-Argentina 

BIT, requiring states to grant "just and equitable treatment, in accordance with the principles of international 

law", as not limiting the content of fair and equitable treatment to the international minimum standard
377

. 

According to the arbitral panel, the interpretation of the provision could not have been limited to the 

consideration of the minimum standard, but should have been interpreted with respect to "all relevant sources 

of international law"
378

. The ordinary meaning of the words “principles of international law” is “the legal 
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principles derived from all sources of international law”, which are listed in Article 38 of the Statute of the 

ICJ
379

. 

A second group of disputes concerns those circumstances where tribunals had to consider the events 

in the light of BITs not including any reference to the international minimum standard. The lack of any 

reference to the international minimum standard in BITs texts, or even principles of international law, has 

driven tribunals to exclude the possibility that the fair and equitable treatment standard should be interpreted 

so narrowly that the international minimum standard of treatment encompasses it
380

. In National Grid, the 

tribunal similarly stated that the lack of reference to the international minimum standard in IIAs cannot result 

in allowing an equation with the limitations typically "found in the expression minimum treatment standard 

under international law"
381

. As highlighted in Biwater Gauff, BITs standards cannot be the object of 

"generalised statements", since they are often qualified in very different ways in the texts of IIAs and thus 

need to be interpreted on a case-by-case basis
382

. In fact, provisions simply referring to standards such as full 

protection and security or fair and equitable treatment show contracting states' intention to interpret the 

standards as autonomous
383

.  

The Saluka tribunal went even further affirming that similar circumstances, differently from disputes 

involving treaties explicitly referring to the international minimum standard (like the NAFTA), may allow 

tribunals to avoid the difficulties related to the establishment of a correlation between the minimum standard 

and other standards like fair and equitable treatment or full protection and security. The tribunal also added 

that "the lack of a reference to an international standard in the Treaty" might represent the parties' "very 

purpose" to avoid those interpretive difficulties
384

. 

ICSID tribunals' references to NAFTA jurisprudence have been raising some concern. In Meerapfel 

Söhne, the tribunal seemed to confirm that the international minimum standard of treatment constituted the 

customary rule on treatment when it recalled NAFTA jurisprudence
385

. In Biwater Gauff, while referring to 

the thresholds for the violation of the minimum standard, the tribunal referred to several awards released by 

NAFTA tribunals and recognised that those tribunals' conclusions had been possible because of the specific 

formulation and interpretation of Article 1105 of the NAFTA, which is partially different to the formulation 

of the Tanzania-UK BIT
386

. 

The NAFTA Treaty, and specifically Article 1105 on the international minimum standard, is the 

applicable law of all those disputes. The NAFTA Free Trade Commission has adopted an interpretation of 

Article 1105 stating that the minimum standard is the relevant customary rule and that "full protection and 
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security does not require treatment in addition to or beyond that... required by... the minimum standard of 

treatment of aliens"
387

. That interpretation, however, might not be binding for other states since they are not 

party to that treaty and it is not certain that the minimum standard reflects customary law. An ICSID tribunal 

should not be referring to the jurisprudence of a tribunal grounded on different rules, since there are different 

premises. Unless, as it happened in Siemens, the tribunal, after having observed the lack of any reference to 

the international minimum standard in the Argentine-Germany BIT, affirmed it should have interpreted 

standards in the light of their ordinary meaning and context
388

. The tribunal considered Argentina's support to 

the interpretation of NAFTA Article 1105 given by the FTC where fair and equitable treatment and full 

protection and security have been interpreted as not requiring "treatment in addition to or beyond that" to 

customary minimum standard
389

. 

Concerning arbitral tribunals' interpretation of the international minimum standard of treatment, there 

have been several examples of states interpreting the IMS as less demanding than BITs obligations, like fair 

and equitable treatment. There have been several occasions where states involved in arbitral disputes have 

explicitly accepted the international minimum standard of treatment as a customary rule. States' declarations 

in these awards have showed how states can use the international minimum standard to narrow down the 

content of other standards, with respect to possible broader meanings deriving from the interpretation of 

BITs provisions. In Biwater Gauff, the debate concerned fair and equitable treatment. However, Tanzania 

affirmed it should not have been interpreted as an autonomous standard, but rather as corresponding to the 

content of the "customary international minimum standard"
390

. In Rumeli, Kazakhstan accepted the existence 

of a customary international minimum standard, in the attempt of circumscribing the claimants' interpretation 

of the state's obligations
391

. In the state's opinion, the entire Kazakhstan-UK BIT represented only a "floor of 

minimum treatment that must be accorded to foreign investors"
392

. In MCI, Ecuador initially opposed the 

application of the Ecuador-US BIT and other international rules, but then it agreed on the applicability of the 

international minimum standard
393

. In Sempra, Argentina stated that fair and equitable treatment was 

"indistinguishable from the customary international minimum standard" and this interpretation was at the 

core of a considerable practice within NAFTA and ICSID, as well as state practice
394

. 

 

 

 

                                                             
387 See the "Notes of Interpretation of Certain Chapter 11 Provisions" adopted by the NAFTA Free Trade Commission on July 31, 
2001. The document can be retreived at the following link: http://www.international.gc.ca/trade-agreements-accords-
commerciaux/topics-domaines/disp-diff/NAFTA-Interpr.aspx?lang=eng. 
388 See Siemens A.G. v. Argentine Republic, ICSID, Case No. ARB/02/8, Award, January 17, 2007, para. 291. 
389 See Siemens A.G. v. Argentine Republic, para. 292. 
390 See Biwater Gauff Ltd. v. United Republic of Tanzania, para. 599. 
391 See Rumeli Telekom A.S. and Telsim Mobil Telekomikasyon Hizmetleri A.S. v. Republic of Kazakhstan, ICSID, Case No. 
ARB/05/16, Award, July 29, 2008, para. 571. 
392 See Rumeli Telekom A.S. and Telsim Mobil Telekomikasyon Hizmetleri A.S. v. Republic of Kazakhstan, para. 599. 
393 See MCI Power Group L.c. and New Turbine Inc. V. Republic of Ecuador, para. 250. 
394 See Sempra Energy International v. Argentine Republic, para. 292. 
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10. Full protection and security and the level of development of host states. 

Arbitral tribunals' consideration of political, social and economic conditions characterising states 

involved in investment disputes has constituted only a minor practice. However, encouraging signals have 

been registered lately, since this practice intersects with an increasingly intense debate on the opportunity of 

considering states' level of development while applying investment standards. The awards where arbitral 

tribunals have considered the level of development of the host state can be divided into three categories as 

they concern disputes relating to circumstances of political disturbance, the transition from other political 

and economic systems, and economic and financial crisis
395

. 

The awards dealing with circumstances of political insecurity or disturbance concerned, for instance, 

circumstances of conflict between national armed forces and fundamentalist groups (Lesi and Astaldi) or a 

status of anarchy, violence and political insecurity caused by a financial breakdown (Pantechniki). Arbitral 

tribunals have interpreted the "general insecurity" deriving from similar destabilising events as having a part 

in their judgments
396

, adding that the responses to the challenges posed by situations of disorder can vary on 

the basis of the level of development of the host state
397

. The Pantechniki tribunal presented the most 

articulated reasoning, stating that a "powerful state" is expected to "readily control" similar events, while in 

the hypothesis of a less developed country the same could not happen because of the country's inferior ability 

of reaction
398

. In circumstances of "unforeseen breakdowns"
399

, proportionality should be applied while 

relating to international standards. The tribunal also explicitly supported the idea that the standard of due 

diligence should be commensurate with the "particular circumstances" experienced by a host state, as well as 

"the resources of the state in question"
400

. Arbitral tribunals should ground their analysis of an alleged breach 

of a host state’s obligation to assure investment’s protection and security on that state’s "level of 

development and its stability as relevant circumstance"
401

. It would not correspond to a factual analysis the 

expectation that every nation is able to provide the same level of protection than any other state. 

The second category of awards concerns those dealing with the transition of ex-Communist states to 

market economy and a new form of institutional organisation. Thus, the environment which presented to 

foreign investors was characterised by a relevant level of uncertainty from the economic and legislative point 

of view, as the entire legislative body and economic system were entirely changed and the adaptation phase 

                                                             
395 This partition comes from the observation of arbitral awards and it has also been adopted by some scholars. See Kriebaum U., The 
Relevance of Economic and Political Conditions for Protection under Investment Treaties, Law and Practice of International Courts 
and Tribunals, Vol. 10, 2011, p. 385. See also Gallus N., The Influence of the Host State's Level of Development on International 
Investment Treaty Standards of Protection, World investment and Trade, Vol. 6, 2005, p. 711. 
396 See L.E.S.I. S.p.A. and ASTALDI S.p.A. v. Republic of Algeria, ICSID, Case No. ARB/05/3, Award, November 12, 2008, para. 
154. 
397 See Pantechniki S.A. Contractors & Engineers v. Republic of Albania, ICSID, Case No. ARB/07/21, Award, July 30, 2009, para. 

77. 
398 See Pantechniki S.A. Contractors & Engineers v. Republic of Albania, para. 77. 
399 See Pantechniki S.A. Contractors & Engineers v. Republic of Albania, para. 77. 
400 This reasoning has been recently recalled and adopted Mr. Joseph Houben v. Republic of Burundi, para. 163. The Pantechniki 
tribunal adopted the conclusions drafted in Newcombe A., Paradell L., Law and Practice of Investment Treaties - Standards of 
Treatment, Kluwer Law International, The Netherlands, 2009, p. 310. See Pantechniki v. Albania, para. 81. 
401 See Newcombe A., Paradell L., Law and Practice of Investment Treaties - Standards of Treatment, Kluwer Law International, 
The Netherlands, 2009, p. 310. 
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would have not been exempted from a period of settlement. Arbitral tribunals considering similar 

circumstances agreed that the peculiar political and economic situation, due to the transition from being a 

Communist state, influenced the domestic investment framework
402

. Consequently, arbitral tribunals could 

not exempt from considering the "rather special factual background to the dispute"
403

 as host states were 

undergoing some radical legislative changes. In similar circumstances, tribunals should also consider the 

peculiar political and economic context linked to the establishment of similar newly independent states. 

Transition states are characterised by the necessity of developing new "financial, commercial and banking 

practices", as well as new controlling institutions
404

, thus it is fundamental to consider them in order to 

correctly evaluate the investors’ legitimate expectations and the level of protection that they should expect 

according to the bilateral agreement into force
405

. 

The third group of awards includes those where the arbitral tribunals had to address a severe status of 

economic and financial crisis. All of them concern Latin American states and the most part involve 

Argentina, after the financial breakdown of 2001. In LG&E, the tribunal implicitly admitted that economic, 

social and political events can influence the actions of the host state. However, the acceptance of the 

argumentation that arbitral tribunals should "take into account all the circumstances" (like the economic 

crisis which interested Argentina)
406

 is inadmissible in the case those circumstances disrupted the initial 

"legal framework constructed to attract investors"
407

. Anyway, the fact that arbitral tribunals take into 

account the internal economic conditions of a state cannot be interpreted as an excuse "to relieve the state of 

its treaty obligations"
408

. A similar approach would be deleterious for "the very fabric of international law 

and indeed the stability of the system of international relations"
409

. 

There has been another group of awards where the economic and political conditions of the host state 

have been considered, but in this occasion in relation to the assessment of the issue of compensation for the 

losses incurred by foreign investors. Thus, the doubt expressed by doctrine has concerned the fact that, since 

these awards do not deal with the issue in the part of the award concerning the merits, it is not possible to 

unequivocally verify whether the tribunals believed that economic and political conditions can actually 

"influence the threshold for the application of the standards" or verify the possibility that "even lowered 

                                                             
402 See Parkerings-Compagniet A.s. v. Republic of Lithuania, ICSID, Case No. ARB/05/8, Award, September 11, 2007, paras. 306-

335. 
403 See Mr. X (United Kingdom) v. The Republic (in Central Europe), Arbitration Institute of the Stockholm Chamber of Commerce, 
Case No. 49/2002, Final Arbitral Award, September 9, 2003, p. 155. 
404 See Genin A., Eastern Credit Limited INC. and A.S. Baltoil v. Republic of Estonia, ICSID, Case No. ARB/99/2, Award, June 25, 
2001, para. 348. 
405 See Generation Ukraine Inc. v. Ukraine, ICSID, Case No. ARB/00/9, Award, September 16, 2003, para. 20.37. The award has 
been defined as the "starkest recent example of a tribunal incorporating a country's level of development into the standard of 
protection it is obliged to provide foreigners under an investment treaty". See Gallus N., The Influence of the Host State's Level of 

Development on International Investment Treaty Standards of Protection, p. 717. 
406 See National Grid Plc. V. Argentine Republic, UNCITRAL, Case No. 1:09-cv-00248-RBW, Award, November 3, 2008, para. 
180. 
407 See LG&E Energy Corp., LG&E Capital Corp. and LG&E International Inc. v. Argentine Republic, ICSID, Case No. ARB/02/1, 
Decision on Liability, October 3, 2006, para. 139. 
408 See Suez, Sociedad General de Aguas de Barcelona S.A., and Vivendi Universal S.A. v. Argentine Republic, ICSID, Case No. 
ARB/03/19, Decision on Liability, July 30, 2010, para. 258. 
409 See Suez, Sociedad General de Aguas de Barcelona S.A., and Vivendi Universal S.A. v. Argentine Republic, para. 258. 



80 
 

standards had been violated"
410

. Anyway, the expressions and the concept those tribunals have relied on 

present significant similarities with the above-mentioned awards. In AMT, the Tribunal affirmed that the 

evaluation of the exact amount of the compensation due to AMT for the damages caused by the armed forces 

of the host state should be based on reality, on "existing conditions" in Zaire at the time
411

. The assessment 

should be based on "current happenings" in the host state, on its "commercial and industrial activities", rather 

than a merely abstract evaluation, totally disconnected from reality
412

. In CMS, the Tribunal stressed out the 

importance of not overburdening the host state "with all the costs of the crisis"
413

. 

Finally, concerning those awards where arbitral tribunals refused to consider the level of 

development of the host state as an element which can influence the application of investment standards, in 

Gami, the tribunal stated that every country is challenged by a lack of able administrators or a deficient 

culture on compliance, and this cannot be used as an excuse to evade existing obligations
414

. Scholars have 

expressed contrasting opinions on the real meaning of the tribunal's decision. On the one hand, the award has 

been interpreted as a clear case "of a tribunal refusing to consider the host State's level of development in 

measuring their actions against the international law standard"
415

. According to another point of view, the 

award should not be considered as an example of arbitral tribunals' refusal to consider the influence of 

economic and political events in their analysis
416

. 

 

 

SECTION II. Interpreting the standard of full protection and security. 

1. The ordinary meaning of the standard. 

Primary consideration has to be given to the ordinary meaning of a treaty's text (Article 31(1) VCLT) 

in the interpretation of the full protection and security standard. The interpretation, in good faith, of the 

literal meaning of an international agreement is the first step on which any further interpretation of treaty 

provisions should be grounded
417

. African BITs usually refer to the standard of protection and security with 

specific and rather uniform linguistic patterns. Thus, I will try to determine the literal meaning of the terms 

more frequently used to refer to the standard. 

                                                             
410 See Kriebaum U., The Relevance of Economic and Political Conditions  for Protection under Investment Treaties, Law and 
Practice of International Courts and Tribunals, Vol. 10, 2011, p. 402. 
411 See American Manufacturing and Trading Inc. (AMT) v. Republic of Zaire, ICSID, Case No. ARB/93/1, Award, February 21, 
1997, para. 7.13. 
412 See American Manufacturing and Trading Inc. (AMT) v. Republic of Zaire, ICSID, Case No. ARB/93/1, Award, February 21, 
1997, para. 7.13-14. 
413 See CMS Gas Transmission Company v. Argentine Republic, ICSID, Case No. ARB/01/8, Award, May 12, 2005, para. 244. 
414 See Gami Investments Inc. v. United Mexican States, NAFTA and UNCITRAL, Final Award, November 15, 2004, para. 94. 
415 See Gallus N., The Influence of the Host State's Level of Development on International Investment Treaty Standards of Protection, 
World investment and Trade, Vol. 6, 2005, p. 721. 
416 See Kriebaum U., The Relevance of Economic and Political Conditions  for Protection under Investment Treaties, Law and 
Practice of International Courts and Tribunals, Vol. 10, 2011, p. 385. 
417 See Herdegen M., Interpretation in International Law, Max Planck Encyclopedia of Public International Law, Oxford Public 
International Law, para. 11. The author recalled the ICJ's affirmation in the Territorial Dispute Case that "interpretation must be 
based above all upon the text of the treaty". See Case Concerning the Territorial Dispute (Libya v. Chad), ICJ, Reports 1994, 
Judgment, February 3, 1994, para.41. 
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The term "protection" is defined as the "the process of keeping someone or something safe or the 

condition of being kept safe... from harm, injury, damage or loss"
418

. It indicates both the active "action of 

protecting" and the passive "state of being protected
419

. Similarly, "to protect" is defined as "to keep someone 

or something safe from harm, injury, damage or loss"
420

. The concept of security is directly "connected with 

safety and protection" and corresponds to "safety from attack, harm or damage"
421

. 

The concepts of protection and security are at least tightly connected, if not even synonyms. Both 

definitions refer to the idea of safety in circumstances of harm, injury, damage or loss. The reference to these 

specific circumstances seems to indicate that "protection" and "security" tend to mainly refer to events of 

physical nature. But, as the reading of the definitions included in dictionaries seems to highlight, there is 

room for interpreting the two terms as referring also to events having, for instance, financial or legal nature. 

The possibility of broadly interpreting the two concepts so to encompass different areas will not likely verify 

in the specific circumstance BITs will explicitly relate "protection and security" to the terms "physical" or 

"legal". In this latter circumstance, there will not be room for any margin of appreciation from the point of 

view of the literal analysis of the text of an investment agreement. 

The analysis of African BITs has unveiled states' practice of relying on either the "simple" (merely 

referring to the obligation of granting protection and security) or "qualified" (further qualifying the standard 

with adjectives such as "full" or "constant") formulation of the standard. For this reason, I believe it is 

appropriate to focus also on the ordinary meaning of these terms. "Full" means "complete" and "containing 

the largest amount that will fit in a particular place"
422

. "Constant" is defined as "continuous or regular over a 

long period of time" and as "something that always stays the same and never changes"
423

. "Full" and 

"constant" do not appear to be interchangeable concepts, like "protection" and "security". The first refers to 

the entirety of an object, while the second qualifies objects with respect to time. However, despite the 

different meaning, the two terms have a sort of "comprehensive" nature which requires to consider an object 

in its entirety, even thought from either a physical or temporal perspective. 

 

2. Considering the context of BITs. 

Article 31(1) VCLT further requires that international agreements are interpreted in accordance with 

their context, as well as their object and purpose. The "principle of integration", consisting in the 

consideration of a treaty's context, object and purpose, is a "corollary of the principle of ordinary 

                                                             
418 See Macmillan English Dictionary, 2nd ed., Macmillan Publishers Ltd., Oxford, 2007. 
419 See Oxford Dictionary of English, 3rd ed., Oxford University Press, Oxford, 2010. 
420 See Macmillan English Dictionary. According to the Oxford English Dictionary, "to protect" means to "keep safe from harm and 
injury". 
421 See Macmillan English Dictionary, 2nd ed., Macmillan Publishers Ltd., Oxford, 2007. 
422 See Macmillan English Dictionary. 
423 See Macmillan English Dictionary. 
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meaning"
424

. These "interpretative parameters" do not hierarchically relate, but they jointly operate through a 

sort of "logic progression"
425

. 

Article 31(2) VCLT specifies that the context of a treaty comprises both the text and the preamble. 

The contextual analysis of BITs provisions referring to the standard of protection and security requires to 

consider such provisions in relation to the other clauses included in treaties
426

. According to the general 

practice followed in African BITs, the standard of protection and security is always included in the initial 

provisions of investment agreements, dealing with standards of international investment law. These clauses 

are then followed by provisions on dispute solution, on the applicability and duration of treaties. The 

inclusion of full protection and security among BITs first clauses shows contracting states' intention of 

underlining the primary importance of full protection and security for the structure of the entire treaty. 

Furthermore, the standard is not usually included in separate clauses, but it is mentioned in either separate 

paragraphs or, more frequently, in connection with other standards and principles such as fair and equitable 

treatment, national and most-favoured-nation treatment, non-discrimination, expropriation, etc
427

. Such 

practice seems indicative of the purpose of establishing a connection with other elements of international 

investment law and could even allow a broader interpretation of the standard. A similar circumstance could 

verify particularly if the standard is mentioned in clauses dealing with issues not specifically attaining the 

"physical sphere" of foreign investment.  

Generally, contracting states include references to investment protection in both the titles, which 

usually refer to the promotion and protection of investment, and preambles to treaties. In a typical preamble, 

contracting states "recogn[ise] that the encouragement and reciprocal protection under international 

agreements of such investments will be conductive to the stimulation of business initiative and will increase 

prosperity in both Contracting States"
428

. The preambles of African BITs have shown that almost every BIT 

concluded by African countries mentions the importance of protecting foreign investment
429

. Arbitral 

tribunals, while considering BITs preambles, have generally referred to the rules of treaty interpretation 

codified in the VCLT concluding that preambles are declarations of the purposes and objects of BITs. 

Arbitral panels have also remarked the non-operative nature of this part of international agreements. 

It is undisputed that preambles do not have a binding nature, but are rather a statement of the 

purposes contracting parties intend to achieve with the conclusion of an agreement
430

. IIAs preambles tend to 

refer to the purposes for the inclusion of the concept of protection. Being the achievement of objectives like 

prosperity and business' improvement the main reasons behind the conclusion of BITs, investment protection 

                                                             
424 See Brownlie I., Principles of Public International Law, 7th ed., Oxford University Press, Oxford, 2008, p. 633. See also Crawford 
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automatically becomes the primary means to accomplish that objective and assumes a central role in the 

legal framework established by the treaty. 

The analysis of African BITs texts has highlighted the different ways states refer to full protection 

and security. The common element emerging from those BITs is that they include a mere reference to the 

protection and security standard, without clarifying its content. Thus, in the case a provision includes the 

"simple" or qualified" standard it does not seems likely that the preamble would help arbitrators' 

interpretative work, since preambles tend to refer to protection in an even more generic way than treaties. 

The preamble could have a primary importance in treaty interpretation in the circumstances it further 

qualifies investment protection (like in several BITs concluded by Germany, referring to "contractual 

protection") or a treaty does not include any reference to investment protection. 

The increasing consideration of arbitral tribunals for BITs preambles has been rising concern among 

states lately. Host states could interpret the progressive reliance on BITs preambles by arbitral panels 

attempting to interpret treaty provisions as potentially contrary to their interests, depending on the way these 

tribunals interpret the concept of protection. A possible reaction from states could be the inclusion of 

limitations in preambles to treaties. Nowadays, this represents a minor practice at least among African states, 

but there is the concrete possibility that in the future it will acquire a larger relevance. Environmental issues, 

public health and labour rights have been the major sectors of intervention of international investment law 

during the last years. The protection of security interests or public health or the environment have been the 

areas, needing specific attention, mentioned also in recent BITs preambles. For this reason, the most recent 

BITs tend to include one or more provisions dealing with the protection of these fundamental areas, as well 

as mentioning them in preambles. There is the concrete possibility that states, while defining the content of 

these categories of interest, will attempt to include as many circumstances as possible. Such practice could 

end up jeopardising the position of foreign investors. The danger is even higher in the case countries which 

are not able or do not want to properly protect foreign investments will invoke such interests as a means to 

elude their obligations, relaxing on investment protection. 

 

3. The standard in the light of BITs objects and purposes. 

The consideration of treaties' titles and preambles can have a primary role in helping identifying BITs 

object and purpose
431

. Among the titles most frequently used in African BITs, it is possible to encounter the 

following formulations: "Agreement on the promotion and protection of foreign investment"
432

, "Agreement 

on the promotion and reciprocal protection of foreign investment"
433

 or "Treaty... concerning the reciprocal 

encouragement and protection of investment"
434

. It is evident that investment agreements focus on the 

                                                             
431 See Newcombe A., Paradell L., Law and Practice of Investment Treaties - Standards of Treatment, Kluwer Law International, 
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concepts of protection, promotion and reciprocity as the grounds on which sound investment frameworks can 

develop. 

The preambles of African BITs generally express contracting parties' desire to "create favourable 

conditions for greater economic co-operation"
435

, "create and maintain favourable conditions for 

investments"
436

 or to "intensify the economic cooperation... on the basis of equality and mutual benefits"
437

. 

The parts of preambles referring to protection have already been considered in a previous paragraph and the 

outcome has been that, in African BITs, investment protection is considered a necessary element to favour 

business initiative, economic development, national welfare, development and the increase of capitals' flows 

or prosperity
438

. Investment protection is the fulcrum around which fundamental objectives of growth evolve 

and would not be feasible without the proper guarantees of protection. 

The objects and purposes of BITs can be retrieved also in the letters exchanged between 

plenipotentiaries of contracting parties or between national authorities of the state during negotiation phases. 

The US has frequently attached Letters of Submittal or Transmittal to the texts of African BITs which are 

available for consultation and present identical formulations
439

. The US President's Letters of Transmittal to 

the Senate clarify that the national BIT programme, launched in 1981, was "designed to encourage and 

protect U.S. investment in developing countries" with the purpose of persuading states "to adopt 

macroeconomic and structural policies that will promote economic growth" and favour "global economic 

development". In an additional Report attached to the Republic of Congo-US BIT, US authorities affirmed 

that "the principal purpose of the bilateral investment treaties is to promote the free flow of international 

investment and to encourage and protect United States investment in developing countries". The report also 

mentioned the US administration's consideration that "there have been no major problems involving a U.S. 

investment... in countries with which bilateral investment treaties are in force". 

The Letters of Submittal of the US Department of State to the President add that BITs establish "a 

more stable and predictable legal framework for foreign investors" when "certain mutual guarantees and 

protections" are assured. They also refer to national legislation (namely, the Foreign Assistance Act) stating 

that the purpose of BITs is to "continue the U.S. policy of securing by agreement standards of equitable 

treatment and protection" of US citizens investing abroad. BITs concluded by the US are "designed to 

protect investment not only by treaty but also by reinforcing traditional international legal principles and 

practice regarding foreign direct private investment".  

Finally, in some of the letters attached to BITs concluded in the 80s, there is further reference to 

other contracting states' practice. The US President expressed his appreciation of the fact that treaties' 
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counterparts accepted "international law as the governing law", a fact considered fundamental by the US for 

the development of international investment policies
440

. 

 

4. Supplementary means of interpretation. 

According to Article 32 VCLT, the double purpose of considering the travaux préparatoires and the 

circumstances of the conclusion of IIAs is either to "determine the meaning" of a provision or "to confirm 

the meaning resulting from the application of Article 31". This provision proves necessary in the 

circumstance a textual interpretation of an international agreement "leaves [its] meanning ambiguous or 

obscure, or leads to a manifestly absurd or unreasonable result"
441

. International treaties' travaux 

préparatoires should be considered cum grano salis: they can be of great help if the textual interpretation 

reveals problematic because of treaties' lack of clarity; on the other hand, they could confuse interpreters, 

since they can reveal unclear or inconclusive
442

. However, BITs travaux préparatoires are not usually made 

available by contracting states.  

As reaffirmed by the ICJ in the Territorial and Maritime Dispute case, it is important to carry out 

also "a careful examination of the pre-ratification discussions"
443

. The practice of the US represents the 

closest example of "pre-ratification discussions" available in relation to the conclusion of BITs. They have 

added the texts of the above-mentioned Letters of Submittal or Transmittal which generally recall the content 

of BITs and the motifs behind the conclusion of those agreements to BITs
444

. According to these documents, 

the US started its BITs programme after observing other industrialised states had already been implementing 

effective networks of investment agreements. Most importantly, these documents explicitly affirm that there 

is a concrete link between modern BITs and previous FCN Treaties. BITs have been considered as 

"consistent in purpose with... [and adopting the same] language and concepts" of FCN Treaties
445

. 

Furthermore, "traditional FCN provisions granting rights which are not important to the typical U.S. investor 

were eliminated and replaced with more specific language concerning investment protection". Thus, it seems 

likely that the inclusion of the protection standard also in investment agreements, further proves the 

connection the US believed existed with the consolidated interpretation of protection, even though it was 

aliens' protection. 

This US practice undoubtedly helps in confirming the standard's meaning, especially since the US 

has referred to the existence of a direct connection between US BITs and FCN Treaties. As the previous 
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analysis of FCN Treaties has shown, the standard of protection used to be interpreted as requiring the 

exercise of due diligence (in either preventing or acting following a damage had occurred), rather than 

imposing strict liability upon states, and as protecting aliens against physical threats. Thus, the fact that, in 

this case, the US have been affirming that the BITs they conclude are "consistent in purpose" with FCN 

Treaties suggests that there is also a direct relationship between the way they interpreted the clauses on the 

protection of aliens and interpret the protection of foreign investment. The possibility of retrieving similar 

documents more frequently would undoubtedly contribute to the purpose of confirming the meaning of the 

protection and security standard, as they represent clarification of a state's intent.  

Since this has not constituted a general practice, the historical circumstances behind the conclusion of 

BITs should also be considered. The introductive paragraphs of the present dissertation have showed that the 

end of World War II marked the divide in the perception of international investment law. In parallel to the 

exponential increase of FDI flows worldwide, there were negative events which could have affected the 

development of foreign investment and international investment law. The constant failure to adopt a 

multilateral investment agreement, the crisis of customary international law emerged after the end of the war, 

and the increasing disagreements between developed and developing states on the level of protection due to 

foreign investors (exemplified in the debate on the Calvo Doctrine and the international minimum standard 

of treatment) urged industrialised states to create a network of bilateral agreements offering a certain level of 

protection to investment especially in developing countries. The original purpose for capital-exporting states 

to conclude investment agreements has been to see investment originating from their countries offered a 

basic level of protection, especially in less developed countries. Industrialised states were convinced that 

capital-importing countries would have suspiciously looked at foreign investors and capitals, and that 

national authorities would not have been prepared to adequately protect those investments
446

. In my opinion, 

the only possible outcome was the progressive adoption of international investment agreements guaranteeing 

a level of protection considered acceptable by capital-exporting countries. 

 

 

SECTION III. Remarks on full protection and security. 

1. The influence of different formulations of the standard on its interpretation. 

Since the 70s, African states have adopted different approaches towards full protection and security. 

In the beginning, some BITs did not include any reference to the standard at all, though it has been rare to 

find BITs not mentioning, at least, the principle of protection. The fact that those BITs still referred to 

investment protection in their preambles or titles, despite not including specific provisions, proved that states 

considered investment protection a fundamental element.  

                                                             
446 See Chapter 1, para. 5. 
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The peculiar structure of those BITs could have represented a source of concern only for the arbitral 

tribunals operating between the 60s and 70s. It was a period of weakness for international investment law 

and the period after World War II was characterised by a crisis of customary international law. Particularly 

industrialised states affirmed the crisis of customary investment law undermined also the level of security 

which should have been assured to foreign investors and their investment and, for this reason, started to 

conclude IIAs. Thus, arbitral panels would have probably found difficulties in relying on customary 

international law. 

Nowadays, a good part of those treaties (for example those concluded by Switzerland) are being 

substituted with updated texts and they would not represent a problem anymore. For those texts which, on 

the contrary, maintain that structure, I do not think that they would arise interpretative issues for arbitral 

panels, since they would rely on the consolidated interpretation of the standard. Presently, the lack of 

references in BITs' clauses should not be interpreted as relieving states from their obligation to assure 

protection and security and to exercise due diligence. I believe arbitral tribunals dealing with such treaties 

would conclude that, even in the absence of a specific clause on protection, since the purpose of IIAs is to 

promote and protect foreign investors and investment the customary rule on protection would apply. 

It would probably help studying the travaux préparatoires of those BITs in order to understand 

contracting parties' true intentions and to verify whether they had reasons for excluding the standard from 

those texts or whether it could be attributed to other factors. But, the impossibility of retrieving those 

documents prevents this approach. However, I do believe that in neither of those two periods of time 

contracting parties really intended not to assure any form of protection at all to foreign investment. It could 

be that contracting parties considered investment protection such a basic element that they deemed it was 

sufficient mentioning it in the preambles to the treaties, leading to the possibility of applying customary 

international law. 

In several cases, contracting parties have been including two provisions on investment protection in 

BITs. Usually, the first reiterates the principles set in the preamble, while the second mentions the full 

protection and security standard. The vast majority of African states have conformed to the general practice 

of mentioning the standard of protection and security in the texts of BITs. Generally, provisions on 

protection can be divided between those referring to the "simple" and those to the "qualified" formulation of 

the standard. In the first case, BITs simply refer to host states' obligation of protecting foreign investment. In 

the other, BITs require states to exercise full, constant, continuous protection. The primary role of investment 

protection, even though with some exceptions, has been generally recognised also in BITs preambles. 

The same trends have been followed by African countries at the regional level. The issue of FDI 

flows has been dealt with in specific additional protocols in regional investment agreements. Generally, the 

treaties establishing economic regional organisations have a more general nature and do not focus on the 

specific area of foreign investment. On the contrary, additional protocols usually refer to the principle of 

protection in their preambles and texts, while the case of agreements not including any reference to 
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protection at all is scant. Similarly to BITs, the formulations of the protection and security standard vary, but 

they tend to follow the same pattern of including "simple" or "qualified" formulations. There are also a few 

examples of protocols focusing on either physical or legal protection.  

It could be argued that the central role attributed to investment protection also in African BITs 

depends from the fact that developed states have imposed their models and their perception of the issue of 

investment protection to African countries. This affirmation could have probably been true at the initial 

stages of the "BITs era", but the passing of time has shown that African states have recognised the 

importance of investment protection. The fact that regional agreements have followed the same practice of 

bilateral agreements is further proof that African states have accepted the content of the standard and do not 

interpret it as a clause imposed by industrialised countries. Otherwise, there would not be any trace of the 

protection and security standard in investment agreements. 

Arbitral jurisprudence has not followed a unitary approach, while addressing the use of different 

formulations of the full protection and security standard
447

. The debate is still open between two contrasting 

positions. On the one hand, there are arbitral panels explicitly supporting the hypothesis that, to different 

formulations of full protection and security, different interpretations of the standard should correspond. In 

those cases where the standard of protection and security has been qualified by terms like "full" or 

"constant", it should be interpreted in a more extensive way going beyond the mere physical protection of the 

investment. Instead, when the standard has only been referred to as "protection", then a more restrictive 

interpretation should be adopted. On the other hand, there are tribunals affirming that different formulations 

of the standard can be substantially equated, since they do not imply relevant differences in the levels of 

protection assured by the host state. 

If the first hypothesis is accepted, a broader interpretation of the "qualified" formulation of the 

standard could go in the sense of promoting either strict liability instead of due diligence or legal over 

physical protection. In this scenario, it seems unlikely that a broader interpretation inclined towards the rising 

of a strict liability for states would spread, while the hypothesis legal protection would be accepted as a 

broader interpretation of the standard appears to be a more plausible eventuality. 

Indeed general rules on treaty interpretation confer a great importance to the wording of treaty 

clauses and the previous analysis has shown how qualifying terms, such as "full" or "constant", relate to the 

ideas of completeness and continuity over time. Several arbitral tribunals have considered these additions to 

the "simple" formulation of the protection and security standard as allowing a broader interpretation. 

However, scholars have underlined that this is not the only possible interpretation of these terms associated 

to the standard. Indeed, terms like "full" and "constant" can be an expression of states' intention of assuring 

protection and security at every level, but they can also stand for the objective of granting "protection and 

security to the highest degree possible"
448

. I believe the latter point of view is the one which should be 
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applied to full protection and security, particularly in the light of the considerations presented in the 

following paragraph. 

The rules on treaty interpretation also require to consider "any subsequent practice in the application 

of the treaty"(Article 31(3)(b) VCLT). The analysis of state practice in investment disputes seems to lead to 

an opposite conclusion. States tend to use so many different formulations of the standard in the IIAs they 

conclude, that often the same state end up referring to the standard of full protection and security in different 

ways during the different phases of arbitral disputes. This can certainly be a consequence of states' intention 

of giving a different weight to different formulations of the standard, but I believe it is more likely a 

consequence of the interchangeable nature of these different formulations. Furthermore, the fact that in the 

presentation of their argumentations before arbitral tribunals states often use different formulations of the 

standard which sometimes sensitively vary from the clause included in a BIT, seems to corroborate my 

conclusion that the use "simple" or "qualified" formulations of the standard do not implicate different 

interpretations. I am more inclined to accept the point of view that the various formulations of the full 

protection and security standard do not influence its interpretation. 

 

2. Reasons for preferring a limited interpretation of full protection and security. 

Historically, full protection and security has been generally invoked and applied in disputes 

concerning the occurrence of physical threats to foreigners and arbitral tribunals have interpreted the 

standard as requiring host states to exercise reasonable levels of police protection or physical protection. The 

subsequent extension of the standard of protection also to the field of international investment has been 

followed by the parallel acceptance of the standard's interpretation as requiring protection against physical 

threats or damages. 

African BITs tend to generically refer to the standard, while there is only a minority of clauses 

explicitly referring to the physical or legal protection of foreign investment. The only circumstance where 

the standard would undoubtedly be interpreted as including also legal security is if a treaty explicitly refers to 

legal protection. Nowadays, the debate about the possibility of including also legal protection is still very 

much open. The only certain element doctrine, arbitral jurisprudence and state practice agree on is that full 

protection and security, at least, assures that foreign investment will receive adequate protection against 

physical damage. Despite this common trend, it is possible to register very different outcomes. States, 

especially in arbitral disputes, tend to declare that the only possible interpretation of the standard is that 

referring to investment's physical protection, while they usually reject any interpretation including also the 

idea of legal protection. The inclusion of legal protection would probably imply increased obligations for 

host states, while they prefer to maintain to a minimum their efforts for protecting foreign investment. 

Differently, arbitral tribunals appear more inclined to consider the possibility of including legal 

protection in the meaning of full protection and security. The generic formulation of the standard normally 
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included in BITs has not eased the interpretative work of arbitral tribunals. Foreign investors involved in 

arbitral disputes, particularly in the last decade, have been trying to convince arbitral tribunals to expand the 

consolidated standard's interpretation. In recent arbitral jurisprudence, the most part of arbitral panels has 

interpreted full protection and security as requiring host states to protect foreign investment against physical 

damage, pointing out that this has been the traditional practice in the standard's interpretation. Only a few 

tribunals have adopted a more extensive interpretation of the standard, encompassing also legal security. A 

third group of awards where the standard has been "restrictively" interpreted has however opened up to the 

possibility of a broader interpretation, but only in "exceptional circumstances". The arguable point of these 

awards is that arbitral tribunals have failed to explain what constitutes an exceptional circumstance enabling 

a more extensive interpretation of the standard so to include legal protection. 

Arbitral tribunals, which have extensively interpreted full protection and security, have focused on 

the issues of the availability of host states' administrative and judicial systems
449

 and of the legal security of 

foreign investment, consisting in the stability of both the investment and legal frameworks
450

. Nevertheless, 

interpreting the standard as guaranteeing protection beyond physical security somehow tends to dissolve the 

boundaries of the standard. The consequence is that such an extensive interpretation may overlap or conflict 

with other standards, especially with fair and equitable treatment. This consequence is very much foreseeable 

especially observing the ordinary meaning attributed to the expression "legal security", which "has been 

defined as the quality of the legal system which implies certainty in its norms and, consequently, their 

foreseeable application”
451

. 

A relevant part of African BITs mentions full protection and security and fair and equitable treatment 

in the same provisions linking them through the use of conjunctions
452

. The relationship between the two 

standards has also been at the core of several arbitral awards. The two main positions, shared also by 

doctrine, concern the affirmation that fair and equitable treatment is the overriding obligation
453

 and the 

belief that the two are overlapping, but also independent and autonomous
454

. According to Judge Asante (in 
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AAPL) and some scholars, the relationship between the two standards has developed since both of them 

"underscore the general obligation of the host state to exercise due diligence in protecting foreign investment 

in its territories" which is an obligation deriving from customary international law
455

. However, the due 

diligence required to states substantially diverges since the due diligence required in relation to full 

protection and security relates to the physical level, while that characterising fair and equitable treatment 

relates to the sphere of investment's environment
456

. 

Such difference informs also the contents of the two standards. Basically, full protection and security 

requires states to implement "factual and legal framework" granting investment security and allowing 

national authorities to implement appropriate security measures; while fair and equitable treatment "consists 

mainly of an obligation... to desist from behaviour that is unfair or inequitable"
457

. Further differences 

between the two standards concern the fact that full protection and security deals with the omissive conduct 

of host states, which fail to protect foreign investment; while fair and equitable treatment "protects investors 

from the state's affirmative conduct"
458

. Fair and equitable treatment mainly relates to the protection of 

fundamental legal values in host states' process of decision-making
459

. These fundamental legal values have 

been identified in reasonableness, due process, good faith, transparency, predictability, accessibility to courts 

and impartiality and have a central role in protecting against "arbitrary, intransparent, discriminatory or even 

coercive... treatment by courts and administrative agencies"
460

. Furthermore, elements like the protection of 

investors' legitimate expectations, the accessibility to the judicial system, the stability of investment and legal 

frameworks, "certainty of the business environment lack of arbitrary measures" do not qualify full protection 

and security, but are normally related to fair and equitable treatment
461

.  

The definition of legal security deriving from arbitral awards shows that the concept presents more 

similarities with the fair and equitable treatment standard. Accordingly, legal protection and security should 
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be granted, for instance, as a consequence of the adoption of modification to host states' legislations or of the 

actions of national administrative bodies changing the initial investment framework
462

. Furthermore, legal 

protection would entitle to the protection of legal rights
463

, the applicability of the standard to intangible 

assets
464

, the guarantee of a stable legal framework assuring foreign investors' legal protection
465

, the stability 

of the investment environment (at the physical, commercial and legal levels)
466

 or protection from non-

physical harassment
467

. Nevertheless, elements such as a stable and predictable investment environment, 

relevant normative changes arbitrarily modifying the initial legal framework, the violation of legitimate 

expectations of foreign investors or unpredictable administrative interventions typically characterise the fair 

and equitable treatment standard. 

The utility of stretching the borders of full protection and security so to include issues normally 

recognised as belonging to other standards is doubtful
468

. It appears a redundant exercise, not bringing any 

positive contribution to the definition of the standards of protection. It rather seems to confuse the few 

already established features of the two standards. Interpreting the two standards in a similar way could prove 

useful if treaty texts explicitly link them. In the opposite circumstance, it is difficult to understand the benefit 

of associating the interpretation of different standards established as "separate bases for liability"
469

. This 

consequence is clear especially through the analysis of arbitral jurisprudence: the common outcome of 

interpreting full protection and security as entitling investment also to other forms of protection, beyond the 

physical level, has been that arbitral tribunals have ended up focusing on fair and equitable treatment, 

subordinating any finding of a possible breach of full protection and security to the verification of a violation 

of fair and equitable treatment
470

. 

I agree with scholars affirming that full protection and security necessarily needs to be circumscribed 

to the field of physical protection, in the attempt of distinguishing it from fair and equitable treatment
471

. It 

would be a redundant practice including various security clauses with the same meaning in investment 

agreements. It would be more coherent if the standards are considered as autonomous and applicable in 

different circumstances. Arbitral tribunals are trying to include legal and economic stability within the 

requirements of fair and equitable treatment, thus the recent attempts of other arbitral panels of including the 

same elements within full protection and security seems a rather unnecessary exercise
472

. The true effect of 

extending the interpretation of full protection and security so to encompass also legal protection, an element 
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typical of fair and equitable treatment, would be the concrete risk of not giving proper consideration to full 

protection and security
473

. 

I believe that in order to avoid the overlapping of full protection and security with other standards, it 

would be better to limit the broadness of the standard's interpretation. The positive purpose of increasing the 

circumstances covered by the standard, favouring investment protection, could be frustrated by the 

uncertainty of the sphere of application of the standard. Since standards such as full protection and security 

and fair and equitable treatment are objectively separated and autonomous, unless the contrary is expressly 

derived from state practice or the text of a treaty, I think their borders should be kept well-defined and every 

attempt of blurring them should be avoided. 

 

3. The standard of liability. 

Since BITs clauses do not qualify the standard of liability for the breach of full protection and 

security, it is necessary to consider state and arbitral practice, as well as doctrine. Full protection and security 

substantially mirrors the features of the standard of protection granted in the very first FCN Treaties, which 

focused on aliens' protection. Since the end of the 19
th
 century, the standard of protection was interpreted as 

requiring states to exercise due diligence doing everything reasonable in their power to protect aliens, instead 

of imposing strict liability upon states
474

. The Letters of Submittal and Transmittal attached to US BITs texts, 

considered as supplementary means of interpretation, have helped in showing this existing link between BITs 

and previous FCN Treaties: the US BIT programme has been created as a continuation of the previous treaty 

programme. 

The interpretative work of arbitral tribunals has exercised some influence on the formation of a 

consolidated state practice
475

. It is not infrequent that states' argumentations about the standard's 

interpretation in arbitral disputes include references to arbitral jurisprudence. States involved in arbitral 

disputes have generally agreed with arbitral panels that full protection and security is a "standard deriving 

from customary international law"
476

 and cannot be interpreted as entailing strict liability for host states, but 

it rather requires states to act diligently
477

. Frequently, the obligation of acting diligently has been 

alternatively qualified as a "duty of vigilance" and given the same meaning. The only obligation deriving 

from the standard is for host states to provide a reasonable level of protection, in relation to specific 
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circumstances
478

. In few disputes, states also focused on the importance of "anticipating or responding to 

harm to the investment caused by outside agencies" as parts of due diligence
479

. Preventive actions should 

consist in the adoption of all reasonable measures necessary to face events likely to happen or that the state 

has concrete knowledge will verify
480

. 

Thus, it seems possible to conclude that there is general agreement about the standard of liability of 

full protection and security, since even doctrine shares the conclusions of arbitral tribunals and state practice. 

Scholars agree that the full protection and security standard requires the exercise of due diligence, and does 

not entail strict or absolute liability upon host states, a circumstance which would allow to attribute 

responsibility to the state for any event negatively affecting the foreign investment
481

. States are rather 

required to implement reasonable measures to prevent the occurrence of harm to foreign investment and, in 

the circumstance they fail to comply with their duty of vigilance, they are required to prosecute the 

culprits
482

. The reason for preferring the exercise of due diligence to the establishment of a strict liability is 

grounded on the idea that a state "is not an insurer or a guarantor of [aliens'] security, any more than that of 

its own citizens"
483

.  

However, arbitral tribunals have always been referring to the principle of due diligence in abstract
484

, 

without attempting to define it
485

. On the contrary, the principle should be applied on a case-by-case basis, in 

accordance with specific circumstances
486

. In a similar scenario, due diligence should be interpreted as a 

principle requiring "nothing more or less than the reasonable measures of prevention which a well-

administered government could be expected to exercise under similar circumstances"
487

. There are also 

scholars suggesting that states cannot be excused in the hypothesis they have failed to implement those 

reasonable measures due to insufficient means at their disposal
488

. A similar affirmation requires a further 

level of analysis in order to understand whether to different levels of development, and consequently 
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different levels of available resources, can correspond a different interpretation of full protection and 

security.  

In this sense, the ICJ's position on the "duty to prevent" expressed in the Genocide case can be of 

help. The Court highlighted that the duty to act diligently automatically "calls for an assessment in 

concreto"
489

. In that case, the Court noticed that the ability of preventing a certain action depends on various 

elements and, in any case, it "varies greatly from one State to another"
490

. Thus, applying these conclusions 

to international investment law and specifically to the full protection and security standard, which requires 

the reliance on the due diligence principle, I think the Court's jurisprudence contributes to clarify that due 

dilingence is a principle to be applied concretely on a case-by-case basis. Furthermore, the fact that it 

referred to various parameters which could influence a state's ability to prevent certain events, leaves open 

the possibility of including the level of development and available resources among the elements to be 

considered. 

 

4. Adapting full protection and security to the level of development of host states. 

The socio, political and economic weakness of Sub-Saharan countries has favoured the rising of the 

question whether African least developed states, in their singular capacity, should be required to assure the 

same level of protection as industrialised or developing countries may be required to grant. Are states 

identically bound by the obligation to assure full protection and security to foreign investors and their 

investment? The question is whether both developed states and states at different stages of development are 

required to offer the very same degree of protection to foreign investment, or the standard which host states 

are required to respect can be adapted to their level of development. In other words, is an African LDC or 

developing country under an obligation to grant foreign investors a level of protection identical to the one 

that a developed state is able to assure? Or, is it rather preferable to support the hypothesis that the level of 

protection will be commensurate to the means at the disposal of the host state, thus, taking under due 

consideration its level of development? 

Despite the exponential proliferation of investment agreements, both their structure and provisions 

tend to present similar features
491

. This consideration can undoubtedly be extended also to the standard of 

protection and security. African BITs do not approach the standard of full protection and security in the same 

manner, since there are BITs referring to either the "simple" or "qualified" formulation of the standard. 
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However, as it has already been debated, the most part of doctrine and arbitral tribunals do not consider those 

different formulations as having any influence in the standard's meaning. Thus, moving from the conclusion 

that to different formulations of the standard of protection and security do not correspond different meanings, 

it is possible to affirm that the following analysis of the interrelation between a state's level of development 

and the protection and security it is required to offer can be applied to all the BITs dealing with the standard 

of protection and security. 

For its nature, full protection and security is probably more apt than other standards to be considered 

in relation with the specific circumstances interesting host states. The fact that the standard does not impose 

strict liability upon states, but rather requires them to act diligently, shows the peculiarity of the standard. In 

fact, the duty of acting diligently "is limited by a state's capacity to act"
492

. Furthermore, it includes the 

requirement of "reasonableness" as host states are committed to adopt all reasonable measures to protect 

foreign investment. The result is that the qualification of a measure as "reasonable" inevitably "will be 

influenced by the circumstances prevailing in the host State, including the resources at its disposal"
493

. This 

suggests, once more, that the standard of full protection and security is flexible enough to "take account of 

the different stages of development across-nations"
494

. In the light of these preliminary considerations, a 

foreign investor should expect a different application of the principle of due diligence on the basis of the host 

state's level of development, with the consequence that the assessment of host states compliance with the 

obligation to assure due diligence shall be based also on the consideration of states' level of development
495

. 

There still is an open debate on whether elements like state development and national resources can 

directly influence the level of due diligence states are expected to assure
496

, but the issue should be 

considered more frequently by both arbitral tribunals and doctrine. The relevance of the debate about the 

influences the level of development of a host state can exercise on the application of the standard of 

protection and security has been noticed also by arbitral tribunals. It is possible to identify two macro-

categories of arbitral awards which have explicitly dealt with this issue. On the one hand, there are awards 

that have considered host states' level of development as an element which can influence tribunals' 

assessments on the alleged violations of BITs obligations. In these cases, tribunals moved from the 

assumption that they have to consider also the "political, socioeconomic, cultural and historical conditions 

prevailing in host states"
497

. On the other hand, there are those awards which have explicitly refused to 

consider host states' level of development as an influencing factor in their final decisions. The analysis of 

these awards has shown that, few arbitral tribunals have considered the level of development of the host state 
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as an element which can effectively influence their decisions. Of this group of awards, only a minority of 

tribunals has expressed contrary opinions on the reliance on this element. 

Reminding the considerations of the Gami tribunal, the institutional and legislative lacunae of a host 

country cannot excuse the evasion of existing obligations
498

. A similar reasoning could be grounded on the 

principle of sovereign equality of states. This concept holds from a legal perspective, but it does not take into 

account the economic and political differences normally characterising states. The guarantees deriving from 

states' sovereign equality do not minimise the questionable "factual inequality" existing among states
499

. 

Furthermore, the progressive practice of concluding international agreements establishing more favourable 

treatment for certain groups of states seem to deteriorate the principles of sovereign equality and reciprocity 

which used to characterise international relations and the process of conclusion of international 

agreements
500

. Since there is a consolidated practice in international law to accord preferential treatment to 

specific groups of states, it is difficult to understand the reasons for refusing the same approach also for 

international investment law. Furthermore, the peculiar nature of the standard of full protection and security 

and the principle of due diligence, requiring to act reasonably on a case-by-case basis, shows that there 

would be the possibility of allowing an interpretation of the standard which takes into consideration the level 

of development of host states. 

Adopting a similar approach does not automatically mean that investors' legitimate expectations will 

be put aside in order to favour only host states. Both investors' expectations and the possibility for host states 

not to be held liable in every circumstance should be preserved. A possible collateral positive element of 

considering development and the economic and political condition of host states in arbitral decisions could 

be an increasing level of confidence of states in the arbitration system. States would probably feel more 

protected and not continuously menaced by a system which they perceive as imprinted on the protection of 

foreign investors. The effects in medium-long term of such approach can be double. On the one hand, there 

is the risk that states with less advanced governance systems will try to perpetuate their unstable status in 

order to benefit from it. But, the opposite risk is that states and tribunals which will try to support the idea 

that the development and the economic and political condition of the host state should not be taken into 

account and that standards should be equally applied to every country, will end up creating an impersonal 

system totally disconnected from reality. Both sides of the coin present noteworthy challenges, so, the best  

practice would be to follow a middle path. 
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5. Full protection and security as a part of the international minimum standard under customary 

international law. 

The international minimum standard of treatment was introduced by industrialised countries and 

equated to "the established standard of civilization"
501

. It developed particularly in the 20
th

 century, as a 

standard that "unfairly favoured some states"
502

 and to whose formation non-developed countries had not 

participated in
503

. The standard would have been applicable only to the group of less industrialised or 

developed countries as a guarantee that they would have offered a level of protection to foreign investment 

similar to that industrialised countries used to assure. On the other hand, for industrialised countries, the 

international minimum standard corresponded to the national treatment and would not have implied 

additional obligations. Originally, the standard was grounded on a basis of inequality
504

. The consequence 

has been the disregard of the principle of state equality, since a group of states was "exempted" from the 

respect of international obligations. Furthermore, the principle of equality was frustrated because the 

application of the international minimum standard of treatment would have caused a part of states to conform 

to the rules established by a minority of states, which additionally could have not been held internationally 

responsible for the breach of obligations having such origin
505

. 

Past arbitral practice has relied on the international minimum standard in disputes concerning 

episodes of expropriation, violence exercised by private individuals towards aliens, failure to guarantee 

contractual rights and denial of justice
506

. In detail, the physical protection of aliens is the element of 

protection included in the international minimum standard
507

. The major outcomes of those arbitral awards 

have been the certainty that the international minimum standard was the object of a customary international 

rule and that the standard should have been extended from the field of aliens' protection also to that of 

investment protection.  

Despite acknowledging that in a significant part of early arbitral disputes the minimum standard had 

been applied in relation to aliens' physical protection, scholars have expressed doubts about the standard's 

content in terms of investment protection
508

. Also the definition of the content of the international minimum 

standard of treatment under international law has generated an ample debate, particularly in relation to 

whether other standards, such as full protection and security or fair and equitable treatment, can be included 

in the former. According to one interpretation, from the 50s, both treaty practice and arbitral panels have 

been acknowledging the existence of a relationship between fair and equitable treatment and the international 
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minimum standard of treatment
509

. Other scholars are convinced that both these standards, as well as the due 

diligence principle, are currently "well-accepted element of the minimum standard of treatment"
510

. 

In recent years, there has been the development of an arbitral practice connecting international 

investment law standards to the international minimum standard of treatment
511

. The ELSI case has been one 

of the most relevant examples. Article V of the Italy-US FCN Treaty explicitly stated that parties would have 

enjoyed "the most constant protection and security for their persons and property... required by international 

law"
512

. The ICJ stated that the treaty clause on "protection and security must conform to the minimum 

international standard", but also opened up to the possibility that a treaty clause "sets standards... which may 

go further in protecting nationals of the High Contracting Parties than general international law requires"
513

. 

In this occasion, the reference to international law included in the treaty was interpreted "not as a limitation 

of the standard to the international minimum standard but found that general international law provided a 

residual standard below which the treaty standard may not fall"
514

. 

Subsequently, there have been other arbitral tribunals following the practice that if BITs clauses link 

standards like full protection and security to the obligation of conforming to international law principles, 

then a connection with the international minimum standard has been established. Differently, in disputes 

where applicable BITs simply mention standards like full protection and security without including any 

reference to existing principles of international law, arbitral panels have been rejecting the possibility that 

those standards are related to the customary international minimum standard. Another point made by several 

arbitral tribunals has concerned the fact that the international minimum standard of treatment is less 

demanding than the standards included in investment agreements, such as full protection and security or fair 

and equitable treatment. The minimum standard has been interpreted as a sort of floor, a minimum treatment 

that has to be granted to foreign investment under customary international law. 

Doctrine generally recognises that foreigners are due a minimum standard of treatment under 

customary international law in host countries
515

. The Neer and ELSI cases represent cornerstones in the field 

of the international minimum standard of treatment. However, there are scholars convinced that international 

minimum standard is "relatively underdeveloped", since it originated as a standard of protection of aliens and 

their properties and has been borrowed by international investment law and applied to the figures of foreign 

investors and their investment
516

. Furthermore, scholars have been arguing that recent arbitral tribunals' 

attempts of including "very demanding legal concepts" in the international minimum standard are a 
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dangerous exercise
517

. Not only there is a general lack of state practice following this pattern, but scholars 

and arbitral panels end up arrogating the right to create or modify international investment law, once again, 

recalling the fundamental principles and concepts from the practice of the most influential countries (the 

industrialised ones)
518

. 

Presently, there is another issue arising out of the arbitral disputes dealing with the international 

minimum standard of treatment. These disputes have mainly concerned episodes of expropriation, violence 

and denial of justice, issues which are dealt with specific provisions in IIAs. Thus, the question is whether 

the standards included in investment treaties offer foreign investors enough protection and make the 

international minimum standard useless, with the exception of those circumstances where an investment 

agreement has not been concluded between two countries. 

IIAs clauses simply bind states to grant a minimum standard of treatment, but do not contribute to 

clarify its content. This lack of clarification could make "immaterial" the rule's frequent inclusion in IIAs if a 

parallel interpretive work is not carried out
519

. The inclusion of the standard in IIAs binds only contracting 

parties and cannot have effects upon third countries, thus "establish[ing] the existence of the standard as 

between the parties"
520

. The main example is the practice of NAFTA states which included the international 

minimum standard in Article 1105 NAFTA and agreed that it represents a codification of an existing 

customary rule
521

. The subsequent interpretation of the standard by the NAFTA FTC has clarified that full 

protection and security and fair and equitable treatment have been equated to the international minimum 

standard through the affirmation that "the concepts of "fair and equitable treatment" and "full protection and 

security" do not require treatment in addition to or beyond that which is required by the customary 

international law minimum standard of treatment of aliens". Furthermore, in some NAFTA cases like ADF 

and GAMI, arbitral panels have highlighted that the standard, as codified in Article 1105, was in a constant 

"process of development" and could not have possibly been the same standard mentioned in Neer
522

. 

The practice of including references to the international minimum standard in investment agreements 

has originated an ample doctrinal debate. Referring to the international minimum standard in IIAs has the 

effect of "restricting the meaning" of other investment standards, such as full protection and security
523

. In 

order to avoid this consequence the latter standard should be kept separated from the former and considered 

as "additional to customary international law", if the investment treaty does not explicitly mention a similar 
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limit
524

. However, the existence of some contact points with other standards like full protection and security 

and fair and equitable treatment is undisputed, since one of the main purposes of the minimum standard is to 

"protect foreign investors against adverse action"
525

. Recalling the circumstances mentioned in Neer that 

constituted a violation of the international minimum standard (namely, bad faith, wilful neglect of duty or 

lack of due diligence
526

), it is possible to notice a similarity with the contents of the other standards such as 

full protection and security and fair and equitable treatment. Nevertheless, it would be excessive to conclude 

that these treaty standards "automatically incorporate the international minimum standard"
527

. 

One of the elements characterising the international minimum standard has been identified in the due 

diligence principle
528

. Early arbitral jurisprudence has highlighted that the bulk of arbitral disputes has 

concerned cases of physical violence against the person and the properties of aliens
529

. Thus, host states 

exercising a minimum standard of treatment under international law are required to exercise due diligence in 

the protection of foreigners and their properties. Furthermore, jurisprudence and state practice have evolved 

in the sense of requiring that due diligence has to be exercised also in the field of "administration of justice, 

for example, by investigating or prosecuting" culprits
530

. 

There has been the opposition of two different theories on the relationship between the international 

minimum standard and other treaty standards. This "equating approach" originally grounds its roots in the 

rather vague definition of fair and equitable treatment and the consequent attempt of filling in the gaps 

referring to a standard more consolidated in customary international law
531

. There have also been several 

arbitral tribunals sharing this interpretation
532

. Nevertheless, facts like the strong opposition to the 

international minimum standard which lasted for a rather extended period and the indefiniteness of the same 

minimum standard, which could not be relied upon to fill in other treaty standards' lacunae, show that 

another point of view should be preferred over the "equating approach"
533

. 

Opposed to this vision there is the so called "plain meaning approach" grounded on the assumption 

that states' use of expressions like full protection and security or fair and equitable treatment are a 

representation of the intention of separating these standards from the minimum standard
534

. It seems a theory 
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endorsed also by a relevant number of arbitral panels
535

. Investment treaty standards are "self-contained 

standards", thus needing to be considered as autonomous concepts and to be interpreted on a case-by-case 

basis
536

. The formulation of treaty clauses constitutes a primary aid: it is rather difficult to believe that 

contracting parties would include expressions like full protection and security, if their original intention was 

to refer to the international minimum standard of treatment under customary international law
537

. It appears 

more convincing the theory that, being absent a formal reference to the international minimum standard of 

treatment in treaty clauses, simply referring to full protection and security or other standards, such clauses 

cannot be interpreted as implying a connection with the minimum standard
538

. It seems more likely that the 

intention of contracting states of referring to customary international law in treaty clauses would be explicit: 

it does not appear convincing that states would use expressions like full protection and security or fair and 

equitable treatment to refer to customary international law, they would probably refer to custom "using a 

different expression"
539

. Anyway, in both the hypothesis of guaranteeing a level of protection either higher or 

mirroring the international minimum standard of treatment, necessarily there is the need IIAs contracting 

parties operate a "clear and unequivocal drafting"
540

. The "plain meaning approach" has also had the effect of 

motivating states to revise BITs texts in order to clarify their original intentions for including certain 

standards, aiming at reducing the risk that arbitral tribunals will interpret unclear provisions in a too broad 

way damaging their interests
541

.  

The full protection and security standard included in IIAs has been "derived from customary 

international law", along with its meaning
542

. The fact it is generally mentioned in IIAs seems to be a 

consequence of states' intention of applying similar standards even in the relations with states normally 

refusing to acknowledge the customary nature of such standards
543

. However, standards like full protection 

and security or fair and equitable treatment have an autonomous nature from the international minimum 

standard of treatment
544

, by virtue of their lex specialis nature
545

. Furthermore, the equation of treaty 

standards with the international minimum standard, particularly if operated by arbitral tribunals, might have 
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the effect of reducing their ability of extending the sphere of application of protection standards because of 

the limits imposed by customary international law
546

. 

Another issue concerns the presence of treaty clauses dealing with standards of protection pointing 

out, at the same time, the importance of acting in accordance with international law. In a previous paragraph, 

it has been shown that this has been a limited practice in African BITs. Apparently, the inclusion of 

references to existing principles of international law has been mainly required by industrialised countries
547

. 

The reference of IIAs to existent rules of international law can be interpreted as having a double meaning. 

On the one hand, the more immediate, is the equation of expressions like "required by international law" or 

"in accordance with international law" to the international minimum standard of treatment
548

; while 

provisions only mentioning full protection and security or fair and equitable treatment, consider the standards 

as autonomous
549

. On the other hand, scholars have suggested that those expressions can be interpreted as 

allowing to refer also to other "sources of international law, such as treaty obligations or general principles of 

law"
550

.  

It is also possible that references to international law have been included in treaty clauses to restate 

the complementary role with investment standards
551

. Indeed, the possibility that treaty standards are linked 

in provisions united with state practice of referring to international custom or existing rules of international 

law has the effect of showing that in similar circumstances the international minimum standard may not be 

entirely comparable with the other standards
552

. A similar reference to international law in IIAs "could 

possibly be made ex abundante cautela", but, especially if it is at the core of a state's constant practice, it 

could not constitute simple "verbiage"
553

. In a similar scenario, the international minimum standard seems 

more of a floor on which more articulated standards have been built and its reference in investment 

agreements has the double purpose of highlighting the existing difference with other, possibly more evolved, 

treaty standards. 

To conclude, the international minimum standard presents a vague general definition which 

encompasses various areas such as the protection of aliens, the protection from expropriation and fair and 

equitable treatment. Thus, it presents only some point of contacts with full protection and security, like the 

concepts of physical protection and the due diligence principle. These features characterise both the 

customary rule on protection and the international minimum standard of treatment. The customary rule on 

                                                             
546 See Picherack J. R., The Expanding Scope of the Fair and Equitable Treatment Standard: Have Recent Tribunals Gone Too Far?, 
Journal of World Investment and Trade, Vol. 9, Issue 4, 2008, p. 258. 
547 See Sacerdoti G., Bilateral Treaties and Multilateral Instruments on Investment Protection, p. 347. 
548 See Newcombe A., Paradell L., Law and Practice of Investment Treaties - Standards of Treatment, p. 253. See also See Picherack 
J. R., The Expanding Scope of the Fair and Equitable Treatment Standard: Have Recent Tribunals Gone Too Far?, p. 259-260. 
549 See Picherack J. R., The Expanding Scope of the Fair and Equitable Treatment Standard: Have Recent Tribunals Gone Too Far?, 

p. 259-260. 
550 See Newcombe A., Paradell L., Law and Practice of Investment Treaties - Standards of Treatment, p. 253. 
551 See Klager R., Fair and Equitable Treatment in International Investment Law, p. 59. 
552 See the UNCTAD Series on issues in international investment agreements, Doc. No. UNCTAD/ITE/IIT/11 (Vol. III), Fair and 
Equitable Treatment, p. 39. The report refers to the fair and equitable treatment, but the considerations on the relationship with the 
international minimum standard of treatment can also be extended to full protection and security. The document can be found a t the 
following link: http://unctad.org/en/Docs/psiteiitd11v3.en.pdf. 
553 See the UNCTAD Series on issues in international investment agreements, Fair and Equitable Treatment, p. 39. 
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protection formed before the international minimum standard, while the latter formed more recently and 

there is not agreement on its general acceptance. It is a standard grounded on inequality, since it was thought 

to be applied to non-industrialised countries requiring them to conform to the national treatment on aliens' 

protection normally granted in industrialised states. It was conceived as a standard allowing to establish a 

more homogeneous global approach to the issue of the protection of aliens and their property, even though 

that uniformity was intended with respect to the practice already consolidated in industrialised countries. 

The standard of full protection and security normally included in IIAs allows to take into 

consideration further, but still linked, elements such as the level of development of host states, allowing a 

more complex and complete analysis. Furthermore, full protection and security treaty clauses could 

potentially have broader application. The formulation of the standard leaves open the possibility of future 

changes in its interpretation, and one example is represented by the present debate on the possibility of 

including the concept of legal protection. The international minimum standard can work as a basis on which 

to ground the full protection and security standard, because of their points of contact, but at the same times 

they are two standards needing to be differentiated. Also the fact that in some disputes the minimum standard 

has been interpreted, particularly by the host countries involved in those disputes, as less demanding than 

BITs standards contributes to prove that standards like full protection and security are similar, but at the 

same time autonomous and different. Thus, references to the international minimum standard should be 

explicitly made in IIAs. As I earlier stated in this paragraph, if contracting parties want to refer to the 

international minimum standard or to customary law, they should explicitly do so instead of using different 

expressions and concepts such as that of full protection and security. 

 

 

 

 

 

  



105 
 

4. The attribution of conduct for the violation of the full protection 

and security standard. 

 

 

SECTION I. State organs. 

1. The relevance of ILC Articles on state responsibility in investor-state disputes. 

Arbitral tribunals generally interpret ILC Articles on State Responsibility as a codification of 

customary international law. In Jan de Nul v. Egypt, the tribunal acknowledged that the draft Articles had 

originally been codified with the objective of "asserting the responsibility of a State towards another 

State"
554

. The applicability of these rules in investor-state disputes has been possible through an analogical 

extension of the "question of attribution" of responsibility "of a state towards another state", so to include 

also state responsibility "towards private parties"
555

. The tribunal in Lahoud v. DRC reached the same 

conclusion when it stated that ILC Articles are, not only applicable among states, but also both "pertinent" 

and "regularly applied by analogy to disputes opposing states to private investors"
556

. 

The application of ILC Articles also in disputes involving private individuals has arisen the concern 

that arbitrators will apply international rules and principles external to BITs or other investment agreements, 

without properly justifying the "precepts and implications" of applying these provisions
557

. The Lesi and 

Astaldi v. Algeria tribunal perceived the risk and discussed the reasons at the basis of its decision to refer to 

the ILC Articles. According to the tribunal, ICSID arbitral panels are enabled by the Washington Convention 

to refer to ILC Articles, even though the Convention does not explicitly define the conditions for the 

attribution of responsibility to states. Article 42(1) of the ICSID Convention has been considered the legal 

basis: it rules tribunals' faculty of adopting those "rules of international law as may be applicable" and, thus, 

to apply the general rules codified in the ILC Articles
558

.  

In the past, states "often seem[ed] to be unaware of [the] existence"
559

 of the rules of state 

responsibility. They did not have the same relevance as in more recent arbitral awards. The attribution of 

conduct to states is now a central aspect in the law of state responsibility and in recent investment 

arbitrations
560

. The central role of the rules on state responsibility also in arbitral disputes has motivated my 

                                                             
554 See Jan de Nul N.V. and Dredging International N.V. v. Arab Republic of Egypt, ICSID, Case No. ARB/04/13, Award, November 
6, 2008, para. 156. 
555 See Jan de Nul N.V. and Dredging International N.V. v. Arab Republic of Egypt, para. 156. 
556 See Antoine A. Lahoud and Liela B-A Lahoud v. Democratic Republic of Congo, para. 375. 
557 See Kurtz J., The Paradoxical Treatment of the ILC Articles on State Responsibility in Investor-State Arbitration, Foreign 
Investment Law Journal, Vol. 25, Issue 1, 2010, p. 202. 
558 See L.E.S.I. S.p.A. and ASTALDI S.p.A. v. Republic of Algeria, ICSID, Case No. ARB/05/3, Award, November 12, 2008, para. 
102. 
559 See Hobér K., State Responsibility and Investment Arbitration, Journal of International Arbitration, Vol. 25, Issue 5, 2008, p. 545-
546. See also Knahr C., International Investment Law and State Responsibility: Conditions of Responsibility, within Hofmann R., 
Tams C. J., International Investment Law and General International Law, Nomos, Baden-Baden, 2011, p. 96. 
560 See Hobér K., State Responsibility and Investment Arbitration, p. 545. 
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decision of carrying out a comparative analysis of the obligations codified in the ILC Articles and how 

arbitral tribunals interpret them. ILC Articles concerning the conduct of state organs, entities exercising 

governmental authority and persons or groups under the direction or control of the state are the provisions 

more frequently recalled in disputes involving African states
561

. Investors often invoke these provisions as 

alternative attribution grounds, in the attempt of attributing host states the conduct of entities they believe 

related to them. Thus, I will consider how both arbitral tribunals and states deal with the issue of state 

responsibility in specific scenarios involving state organs and other entities, like armed forces, police forces, 

private individuals and private military companies. I will also consider the possibility of holding states 

responsible for their failure in protecting foreign investors from the actions of individuals operating in 

insurrectional movements or terrorist groups. 

In investor-state disputes, arbitral tribunals often debate whether the attribution of responsibility 

should be discussed either in the jurisdictional phase or in the merits of arbitral proceedings. The issue of the 

attribution of responsibility "is only a means to ascertain whether [a] State is involved" and cannot be relied 

on to determine "whether there has been a violation of international law"
562

. The same ILC Article 2 

explicitly states that there are two separate conditions to be met in order to ascertain the existence of an 

internationally wrongful act
563

. Consequently, the analysis of the acts violating an international obligation 

and their possibility of being attributed to a state should be kept separated
564

, even though it seems unlikely 

that the attribution of responsibility and the merits of a dispute can be separately considered
565

. The challenge 

of effectively dividing the analysis of the two conditions codified in Article 2 has favoured the practice of 

considering both issues in the merits of the disputes, instead of separately analysing them at the jurisdictional 

stage. The Hamester and Jan De Nul tribunals agreed that the attribution of actions or omissions to host 

states can be better discussed at the merits stage of an arbitral proceeding
566

. Similarly, in Lahoud v. DRC, 

the tribunal decided that the attribution to the DRC of the conduct of Congolese state organs and of an entity 

exercising governmental authority had to be considered in the merits of the dispute
567

. A careful reading of 

                                                             
561 Both acts iure imperii and iure gestionis carried out by state organs, as well as the acts of individuals or entities acting under the 
instructions, control or directions of the state can be attributed to the state. Differently, acts iure gestionis of individuals or other 
entities exercising governmental authority cannot be attributed to the state. The tribunal in Noble Ventures v. Romania was one of the 
few tribunals which expressed a contrary opinion when the tribunal had to deal with the respondent's interpretation of the acts that 
can be attributed to a state. Romania relied on the general rule while stating that acts iure imperii and gestionis need to be separately 
considered and the latter category of acts could not be attributed to itself. Nevertheless, the tribunal disagreed with that interpretation, 

holding that the distinction is material only in a dispute concerning state immunity. On the contrary, before an arbitral tribunal there 
should not be any similar distinction because "ILC Draft does not maintain or support such a distinction... [and] it is difficult to 
define whether a particular act is governmental". See Draft Articles on the Responsibility of States for Internationally Wrongful Acts 
with commentaries at Article 4, para. 6, stating that "it is irrelevant for the purposes of attribution that the conduct of a State organ 
may be classified as “commercial or as acta iure gestionis". See also Noble Ventures Inc. v. Republic of Romania, ICSID, Case No. 
ARB/01/11, Award, October 12, 2005, para. 82. See also Gustav F. W. Hamester GmbH & Co KG v. Republic of Ghana, paras. 143-
147. 
562 See Gustav F. W. Hamester GmbH & Co KG v. Republic of Ghana, paras. 143-147. 
563 See the Draft Articles on the Responsibility of States for Internationally Wrongful Acts with commentaries at Article 2, para. 9.  
564 See Gustav F. W. Hamester GmbH & Co KG v. Republic of Ghana, para. 144.  
565 See Gustav F. W. Hamester GmbH & Co KG v. Republic of Ghana, para. 145. 
566 See Gustav F. W. Hamester GmbH & Co KG v. Republic of Ghana, ICSID, Case No. ARB/07/24, Award, June 18, 2010, para. 
144. See also Jan de Nul N.V. and Dredging International N.V. v. Arab Republic of Egypt, ICSID, Case No. ARB/04/13, Decision on 
Jurisdiction, June 16, 2006, para. 85. 
567 See Antoine A. Lahoud and Liela B-A Lahoud v. Democratic Republic of Congo, ICISD, Case No. ARB/10/4, Award, February 7, 
2014, para. 373. 
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Article 25 of the Washington Convention seems to justify this interpretation. According to the provision, the 

jurisdiction of the ICSID arises in relation to "any legal dispute... [involving] a Contracting State or any 

constituent subdivision or agency". Thus, the issue of attribution can be better discussed while considering 

the merits of a dispute, since it is sufficient to verify the existence of a legal dispute and the involvement of a 

state, in order to have the Centre's jurisdiction. 

The tribunal in Jan De Nul identified two admissible exceptions to the consideration of attribution at 

the merits stage
568

. The first exception was derived from Lesi and Dipenta v. Algeria which concerned the 

case of manifest absence of any link between the host state and the entity against which the dispute had 

arisen. The Lesi and Dipenta tribunal affirmed that a prima facie analysis could allow to determine whether 

the host state was involved in the dispute. The existence of a link with the dispute is more needed when a 

tribunal is asked to consider the actions or omissions of an entity "entirely extraneous to [the state's] 

activities and influence"
569

. The second exception, highlighted in Jan De Nul, stemmed from both Salini v. 

Morocco and Consortium R.F.C.C. v. Morocco. In those disputes, the arbitral tribunals preferred to consider 

the issue of attribution at the jurisdictional stage in the spirit of satisfying the parties' legitimate expectations, 

instead of reserving the analysis of the nature of the entity at the core of the claimants' argumentations to the 

analysis of the merits
570

. The tribunals believed necessary to discuss the claimants' argumentations on the 

alleged wrongful actions of the state-owned Societé Nationale des Autoroutes du Maroc (ADM) at the 

jurisdictional stage since they could have influenced the analysis of the merits of the dispute
571

. 

 

2. Qualifying state organs. 

According to ILC Article 4(1), state organs are those entities which can exercise legislative, 

executive and judicial powers. States generally recognise Presidents of the Republic
572

, Prime Ministers
573

, 

Ministers
574

, National Assemblies
575

, the army and the police as state organs because they "are part of the 

                                                             
568 See See also Jan de Nul N.V. and Dredging International N.V. v. Arab Republic of Egypt, paras. 85-86. 
569 See Consortium Groupement L.E.S.I. - Dipenta v. Republic of Algeria, ICSID, Case No. ARB/03/08, Award, January 10, 2005, 
para. 19(ii), concerning the tribunal's evaluation on whether the dispute involved a state. 
570 See Salini Costruttori S.P.A. and Italstrade S.P.A. v. Kingdom of Morocco, Jurisdiction, para. 30. See also Consortium R.F.C.C. v. 

Kingdom of Morocco, Jurisdiction, para. 34. 
571 See Salini Costruttori S.P.A. and Italstrade S.P.A. v. Kingdom of Morocco, Jurisdiction, para. 30. See also Consortium R.F.C.C. v. 
Kingdom of Morocco, Jurisdiction, para. 34. 
572 See Articles 65 and ff. for the Republic's President, Articles 89 and ff. for the Ministers and Articles 98 and ff. for the General 
Assembly, of the Congolese Transitional Constitution. For a more complete analysis of the identity of Congolese state organs,  the 
Transitional Constitution, in force at the time of the events from which the dispute originated, stated that "[l]e pouvoir judiciaire  est 
exercé par la Cour suprême de justice, les Cours d’appel et les cours et tribunaux civils et militaires ainsi que les Parquets». Elle 
prévoit également, dans sa partie sur le pouvoir exécutif, que «le Gouvernement dispose de l’administration publique, des forces 

armées, de la police nationale ainsi que des services de sécurité civile et de protection civile» et, dans la partie consacrée à la police 
nationale, que cette dernière «est soumise à l’autorité civile et est placée sous l’autorité du Ministre de l’Intérieur». Le Président de la 
République, le Ministre de la Justice, et l’Assemblée Nationale sont eux aussi évidemment des organes de l’Etat congolais". See 
Antoine A. Lahoud and Liela B-A Lahoud v. Democratic Republic of Congo, para. 385. 
573 See Jan de Nul N.V. and Dredging International N.V. v. Arab Republic of Egypt, para. 175. 
574 See Antoine A. Lahoud and Liela B-A Lahoud v. Democratic Republic of Congo, para. 385. See also Mohamed A. Al-Kharafi & 
Sons Co.v. State of Libya, p. 248. 
575 See Antoine A. Lahoud and Liela B-A Lahoud v. Democratic Republic of Congo, para. 385. 
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executive power"
576

 of the state. Administrative courts are state organs exercising judicial powers
577

. Even 

the conduct of local authorities can arise states' responsibility. As stated in Houben v. Burundi, these 

authorities involve the state "in the same way as those of higher-ranking officials"
578

. 

 African states have never contested the formulation of Article 4. At the most, they have attempted to 

prevent the inclusion of state organs among disputes' parties, as it happened in Tanmiah v. Tunisia and Al-

Kharafi v. Libya
579

. In Tanmiah, the Tunisian Office of State Litigation, which resumed the state's defence, 

affirmed that the Prime Minister could not figure among the respondents because of a specific national 

provision forbidding it. In Al-Kharafi, Libya attempted to exclude the Tourism Development Authority, the 

entity at the core of the dispute, from its state organs because of the different legal status of the entity
580

. 

Arbitral tribunals agree that the above-mentioned institutions cannot be "separate[d] from the state", 

since they all are fundamental components of its organisation and can be "qualified as state organs ex ILC 

Article 4"
581

. A further point concerns tribunals' refusal of accepting the argumentation that state organs 

cannot figure among the respondents of a dispute on the grounds of domestic law. In Tanmiah, the Office of 

State Litigation recalled Tunisian legislation, which does not admit that the Prime Minister is directly 

referred to in a legal proceeding
582

, but the arbitral Court rejected that argumentation. The Unified 

Agreement for the Investment of Arab Capital in the Arab States conferred the Court a certain discretionary 

power in determining the parties to the dispute since it does not mention domestic law among the 

requirements which should be respected in identifying the parties to a dispute
583

.  

Arbitral tribunals have generally attempted to deal with the inclusion of state organs in investment 

disputes by considering the concrete role of these entities in the events from which disputes have originated. 

The Tanmiah tribunal solved the issue of the presence of a rather restrictive national legislation by 

considering the role exercised by the Tunisian Prime Minister. Concerning the relationship between the 

COMG and the Tunisian Prime Minister, the Court was able to determine that, despite the autonomous legal 

personality, the former was officially appointed to a "mission under the authority of the Prime Minister and 

[was] authorised to enter into contracts necessary for the organisation of the Games"
584

. Thus, the Prime 

Minister could be held liable for the actions of the COMG and for the proper execution of the contract. In Al-

Kharafi, there were doubts on the status of the tourism authority and on the possibility of including it among 

the defendants
585

. The tribunal was able to restate the governmental nature of the tourism authority, in the 

                                                             
576 See Gustav F. W. Hamester GmbH & Co KG v. Republic of Ghana, para. 182. 
577 See Jan de Nul N.V. and Dredging International N.V. v. Arab Republic of Egypt, para. 175. 
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582 See Ben Hamida W., The First Arab Investment Court Decision, p. 712-713. 
583 See Chapter VI of the Unified Agreement which deals with the "Settlement of Disputes", Articles from 25 to 36. 
584 See Ben Hamida W., The First Arab Investment Court Decision, p. 714-715. 
585 Among the defendants figured the State of Libya, the Ministry of Economy, the Ministry of Finance and the Libyan Investment 
Authority. The Court considered the competences of the tourism authority observing that Libya owned the plot of land intended for 
the location of the touristic site and the entity had been conferred the right to appoint the land's rights of usufruct. The competence 
exercised by the tourism authority showed that the entity could have been nothing else but a "governmental body". According to the 
Court, the appointment of "state-owned property" can be operated only by state organs, since other entities cannot dispose something 
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light of the principle that only governmental bodies are legitimated to implement national policies, as well as 

the facts that the investment authority was responsible for Libyan national investment policy and the tourism 

authority was subordinated to that institution
586

. 

It seems reasonable to include in the test to determine the status of an entity also the consideration of 

the status of the entities defending it. In Al-Kharafi, the tribunal stated that the definitive confirmation of the 

validity of its reasoning on the tourism authority came from the same Libyan state organs when they decided 

that all the respondents would have collectively been defended by the State Litigation Department of the 

Ministry of Justice. This decision represented an "acknowledgement... of their governmental capacity"
587

. 

Ultimately, arbitral tribunals usually tend to extensively consider the issue of the conduct of state 

organs and the possibility of attributing it to host states. However, there have been a few cases where arbitral 

panels have only briefly addressed whether the entities at the core of the disputes could have been defined as 

state organs and whether either ILC Articles or customary law on state responsibility could have been 

applied
588

. Arbitral tribunals' failure to consider the issue of state responsibility more in-depth can represent 

an additional risk for the protection of foreign investors and investment. Circumstances similar to those 

presented in this paragraph highlight the need arbitral tribunals address the issues concerning the conduct of 

state organs. And, in the hypothesis they will not discuss those argumentation, they should at least motivate 

those choices. Recalling Special Rapporteur Crawford's statement, mentioned in a previous paragraph, 

customary law does not "attempt to define an “organ”"
589

. Thus, arbitral tribunals can assume an even more 

relevant role: they could fill in the gaps by helping to identify the characteristics of entities which cannot 

immediately be qualified as state organs. 

The awards considered in the present paragraph have shown that arbitral tribunals' approach, while 

dealing with the determination of entities' status and the possibility of attributing the responsibility for their 

conduct to host states, presents similarities with the "structural and functional test". Thus, the question I will 

                                                                                                                                                                                                          
they do not exercise property rights upon. Furthermore, the reformation of the tourism authority and its subjection to the Authority 
for Investment Promotion, now affiliated to the Ministry of Economy, meant that both entities were public bodies, even though they 
were financially autonomous and had legal personality. See Mohamed A. Al-Kharafi & Sons Co.v. State of Libya, p. 248-251. 
586 The Libyan Supreme Court agreed that administrative authorities can have their own moral personality and financial 
independence, but this does not automatically imply these entities are not tied to the state, since their activities are supervised by the 
state. See Mohamed A. Al-Kharafi & Sons Co.v. State of Libya, p. 254 and 264. 
587 See Mohamed A. Al-Kharafi & Sons Co.v. State of Libya, p. 256. 
588 The tribunals in Funnekotter v. Zimbabwe and Al-Kharafi had to deal with the conduct of police forces, but, even though the issue 
of attribution was extensively considered by the parties, the tribunals did not consider either evidence or the argumentations 
submitted to their judgement. In Funnekotter, the tribunal entirely focused on rural land's occupation and expropriation, not 
examining proof against the omissions of Zimbabwean police forces in the attempt of attributing responsibility to the state. The 
tribunal concluded that Zimbabwe did not compensate the unlawfully expropriated investors and, thus, it was not necessary to 
evaluate the other claims (the violation of the fair and equitable treatment and full protection and security standards). In Al-Kharafi, 
the tribunal should have considered, in the optic of verifying whether Libya had fulfilled its obligation to protect the foreign 

investment, the claimant's attempts of starting the construction works which were obstructed by the presence and the attacks of other 
individuals who were still occupying the land assigned to the investor, as well as by the omissions of local police. Libyan 
responsibility was even worsened by the subsequent inaction of its highest authorities that did not intervene to protect the investor ex 
post, but rather asked the claimant to indefinitely interrupt his activities. In the initial paragraphs of the award, the tribunal declared it 
would have analysed the alleged breach of several provisions of the Unified Agreement, but it ended up focusing only on the 
expropriation claim failing to address also the issue of the protection of the foreign investment. 
589 See the First Report on State Responsibility presented by the Special Rapporteur, J. Crawford, DOCUMENT A/CN.4/490, 
released in 1998, p. 34. 



110 
 

try to answer in the following paragraph is whether that test can be applied also in relation to state organs or 

should be limited to the sphere of entities exercising governmental authority. 

 

3. The "structural and functional test" applied to state organs.  

Entities like State Ministers, the army and the police undoubtedly belong to the category of state 

organs. But in several disputes, states have been opposing claims stating that entities related to their structure 

could be qualified as state organs. The lack of agreement on the status of these entities and even the lack of 

clarity of national legislations have motivated arbitral tribunals to rely on an objective test in the attempt of 

clarifying the status of these entities. The "structural and functional test" has been perfected by the tribunal in 

Maffezini v. Spain and, since then, it has been generally used by arbitral tribunals to verify whether an entity 

exercises or not governmental authority or whether it is a state organ. It is a two-level analysis aiming at 

considering, in the first place, the structure and organisation of the entity and, in the second place, the 

concrete functions exercised by it. 

In recent years, states have been diversifying the procedures establishing entities linked to them, in 

the attempt of disguising their status and competences. This practice, followed also by African countries, has 

proven useful in legal proceedings involving such entities. States have frequently attempted to justify the 

absence of any relationship with the conduct of these entities affirming their status could not be related to the 

state. In Jan de Nul v. Egypt, applicable Egyptian law did not qualify the SCA (Suez Canal Authority) as a 

state organ, thus structurally it was not part of the state. Furthermore, the laws establishing the entity defined 

it as a "public authority" with autonomous legal personality
590

, insisting on the commercial nature of the 

entity's activities and its financial autonomy
591

. The SCA was established with the purpose of managing and 

utilising a "nationalised activity" and was not designed as a "part of the central or decentralized structure of 

the State", thus missing the qualities to be defined a state organ
592

. In Hamester v. Ghana, Ghanaian laws 

established Cocobod as a "commercial corporation": a public entity, whose only purpose was to "trade in 

cocoa beans and generate a profit for the Government"
593

. In Lahoud v. DRC, doubts arose in relation to the 

figure of the "Conservateur des Titres Immobiliers". According to Congolese legislation, national districts 

were administered by an official and the state was responsible for the actions or omissions of those 

individuals
594

. Those officials were competent for the administration of a Registration Division, established 

by the President of the Republic, for the application of land tenure and for the issuance of certificates of 

registration
595

.  

                                                             
590 See Jan de Nul N.V. and Dredging International N.V. v. Arab Republic of Egypt, para. 160. 
591 See Articles 4, 5 and 10 of the Law No. 30/1975. 
592 See Jan de Nul N.V. and Dredging International N.V. v. Arab Republic of Egypt, para. 161. 
593 See Gustav F. W. Hamester GmbH & Co KG v. Republic of Ghana, para. 184. 
594 See Antoine A. Lahoud and Liela B-A Lahoud v. Democratic Republic of Congo, para. 383. 
595 See Antoine A. Lahoud and Liela B-A Lahoud v. Democratic Republic of Congo, para. 384. 
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Arbitral practice, in these disputes, has shown that entities legally defined as public authorities and 

commercial corporations are not recognised as de iure organs, since domestic legislations do not support 

such definitions
596

. However, as the ILC has highlighted, "a State cannot avoid responsibility for the conduct 

of a body which does in truth act as one of its organs merely by denying it that status under its own law"
597

. 

Because of this trend, the further level of analysis performed by arbitral tribunals has proved fundamental. In 

the attempt of determining whether an entity is a state organ, it is necessary to consider also the de facto 

nature of that entity. 

There has been an opposition to arbitral tribunals' decision of applying the "structural and functional 

test" to determine whether certain entities are de facto state organs even from states involved in investment 

disputes. In Jan de Nul, while arguing that the SCA was a "public authority" with an independent legal 

personality and not a state organ, Egypt stated that the relevant test was not the "structural and functional 

test", but rather determining "the existence of an independent personality" established in accordance with 

national legislation
598

. Egypt grounded its conclusion on the Noble Ventures award where the tribunal stated 

that ILC Article 4 concerns "acts of so-called de iure organs which have been expressly entitled to act for the 

State within the limits of their competence"
599

. Consequently, it would have been sufficient to highlight the 

autonomous legal personality of an entity in order to confirm its separateness from the state
600

. The tribunal 

concluded that the entities at the core of the dispute, operating in the field of privatising Romanian State-

owned enterprises (namely the State Ownership Fund, SOF, and the Authority for Privatization and 

Management of the State Ownership, APAPS), could not be considered as de iure state organs. A similar 

argumentation was presented by Algeria in Lesi and Astaldi in the attempt of interpreting the term "organ", 

even though the state did not believe that the word "organ" could be applied to a public entity like the ANB 

(Agence Nationale des Barrages). Accordingly, the autonomous legal personality and decision power of the 

entity, as well as its independent financial resources and managing organisation, were considered sufficient 

to conclude that the ANB was neither a state organ nor an entity controlled by Algerian organs, even though 

it was under the guardianship of the Ministry competent for hydraulics. 

A similar approach opens up to the possibility of applying the "structural and functional test" also in 

relation to state organs. It is particularly so in the light of arbitral tribunals' failure to properly define de iure 

and de facto state organs, since they referred in general terms to the two categories of organs without 

clarifying the meaning they attributed to those expressions. International courts' jurisprudence could be of 

some help, since it has been recognising the existence of a category of de facto state organs. A few examples 

are the decisions of the ICJ in the Nicaragua Case and that of the ICTY in the Tadič Case
601

. Scholars have 
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GmbH & Co KG v. Republic of Ghana, para. 188. 
597 See the Draft Articles on the Responsibility of States for Internationally Wrongful Acts with commentaries at Article 4 para.  11. 
598 See Jan de Nul N.V. and Dredging International N.V. v. Arab Republic of Egypt, para. 153. 
599 See Noble Ventures Inc. v. Republic of Romania, para. 69. 
600 See Noble Ventures Inc. v. Republic of Romania, para. 69. 
601 In the Nicaragua Case, the ICJ had to verify the level of dependence and control of the US Government on the contras, as well as 
whether those paramilitary forces could be equated to American armed forces because of their activities which could be attributed to 
the US as those of a de facto state organ. In the Tadič Case, the ICTY moved from the "effective control test" applied in the 



112 
 

interpreted arbitral tribunals' failure to define the expressions "de iure" and "de facto" state organs as a sort 

of "reluctance to enter into the debate on the scope of ILC Article 4 underlying the de facto organ dispute"
602

. 

Indeed, interpreting the concept of "de facto state organ" is more problematic. Some commentators consider 

the concept meaningless because, in their opinion, the definitions of de facto organs and entities exercising 

elements of governmental authority can almost be equated
603

.  

A clear interpretation of the meaning of "de facto state organ" in the above-mentioned disputes could 

have helped to avoid, for instance, the claimant's confusion in Jan de Nul when he stated that the SCA was a 

de facto organ because it exercised elements of governmental authority. It is possible that the tribunal, with 

its decision of directly considering whether the SCA was exercising governmental authority, rather than 

considering whether it was a de facto organ, was of the opinion that there is no such thing as de facto state 

organs. In order to avoid this kind of uncertainty on the existence of de facto state organs, they should clarify 

whether or not there can be a distinction between de iure and de facto state organs, as well as defining them. 

The concept of "de facto organ" could help in further widening the definition of state organ, in order to 

include entities which might be excluded from the definition of entities exercising governmental authority 

because of the stringent requirements included in ILC Article 5. Nevertheless, at the same time, the 

opportunity of widening the possibilities of applying ILC Article 4 is doubtful. The simple and clear 

formulation of the provision seems to have been thought to avoid an extensive interpretation
604

.  

I believe that accepting the argumentation that the autonomous legal personality of an entity should 

be the only way to determine whether it is or not a state organ brings with it the risk that such interpretation 

would allow host states to disguise the status and competences of entities, which could otherwise be defined 

as state organs. The recent practice of African countries of camouflaging the status and competences of 

entities linked to them by adopting different procedures and conferring them different "official status" has 

uncovered the importance of developing a deeper analysis on the nature of state organs. Since the mere 

consideration of the de iure status of certain entities does not prove to be the ultimate test, there is the need 

of including a further level of analysis. In my opinion, the extension of the "structural and functional test" to 

state organs has proved useful to effectively determine whether certain entities de facto act as state organs. 

Furthermore, as Special Rapporteur Crawford affirmed, customary law does not "attempt to define an 

                                                                                                                                                                                                          
Nicaragua Case in order to verify whether General Tadič and other officers acted as de facto organs of the FRY, since it had already 

determined that they were not de iure organs. The core of the issue concerned "the conditions on which, under international law, an 
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law that establish when individuals may be regarded as acting as de facto state officials... belonged to the body of law on state 
responsibility". The reason for considering the attribution to states also of the actions of de facto organs lies on the need of not 
allowing states "on the one hand to act de facto through individuals and on the other hand to disassociate themselves from such 
conduct when these individuals breach international law". The Appeals Chamber also highlighted that "the question is that of 
establishing the criteria for the legal imputability to a State of acts performed by individuals not having the status of State officials. In 
the one case these acts, if they prove to be attributable to a State, will give rise to the international responsibility of that State; in the 
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and against Nicaragua (Nicaragua v. United States of America), ICJ, Reports 1986, Merits, Judgment, June 27, 1986, paras. 105-
115. See also Prosecutor v. Duško Tadić, ICTY, Case No. IT-94-1-A, Appeal Judgement, July 15, 1999, paras. 104-117. See also 
Cassese A., The Nicaragua and Tadić Tests Revisited in Light of the ICJ Judgment on Genocide in Bosnia, European Journal of 
International Law, Vol. 18, Issue 4, 2007, p. 656. 
602 See Schicho L., State Entities in International Investment Law, Nomos, Baden-Baden, 2012, p. 92. 
603 See Schicho L., State Entities in International Investment Law, p. 92. 
604 See Schicho L., State Entities in International Investment Law, p. 93. 
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“organ”, although it is clear that the term is used in its broadest sense"
605

. The ILC's objective was to adopt a 

provision which could be applied to the most diverse circumstances in order to adapt to every state's 

domestic legislation. I believe that, until arbitral tribunals and scholars will concretely try to provide a shared 

answer, arbitral tribunals should continue to determine whether certain entities can be considered as de facto 

state organs, in order to be able to consider a wider spectrum of circumstances. 

 

4. Acts of the judiciary. 

The Siag and Vecchi v. Egypt award shows a different scenario that could verify while considering 

the conduct of state organs
606

. The claimant requested the tribunal to attribute responsibility to Egypt for the 

failure of its highest organs in acknowledging a judicial decision concerning the claimants, issued by an 

Egyptian administrative court. The claimants had been involved in a proceeding for bankruptcy, but at the 

initial stages of the ICSID arbitration Egypt did not have any knowledge of that proceeding.  

Egypt grounded its defence on the absence of a central bankruptcy register and, consequently, the 

claimants could not have raised the issue at the jurisdictional stage because of lack of knowledge of Egyptian 

highest authorities
607

. Egypt further argued that the lack of knowledge about the national judgment declaring 

bankruptcy could not be classified as an internationally wrongful act, since it concerned a national act and it 

was not obliged to acknowledge the capacity of the claimant. In the state's opinion, international rules on 

state responsibility and, in this case ILC Article 4, allowed the attribution of responsibility to a state only for 

the actions and omissions of its organs and not for the failure in acknowledging a non-wrongful act, in that 

case the decisions rendered by its judicial bodies
608

. On the contrary, the claimants affirmed that, according 

to international law, "Egypt’s courts are the Egyptian state" and their conduct has to be interpreted as Egypt's 

conduct
609

. Egyptian courts are state organs, their actions and decisions have to be attributed to Egypt
610

. 

The position of the host state was judged inadmissible by the tribunal because Article 4 is "a general 

principle of international law... not limited to the wrongful acts of a state organ"
611

. Then, the tribunal added 

that, according to a general rule, a state "cannot deny knowledge of its own acts", even the non-wrongful 

ones
612

. It referred to the assertion, made in relation to Article 4, that “acts of a state’s organ will be 

attributed to that state even if they are contrary to law”
613

.  
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608 See Waguih Elie George Siag and Clorinda Vecchi v. Arab Republic of Egypt, para. 171. 
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A similar affirmation has to be read in accordance with ILC Article 7, reaffirming the basic principle 

that "the conduct of an organ of a State or of a person or entity... shall be considered an act of the State under 

international law... even if exceeds its authority". Indeed, if wrongful actions or omissions can be attributed 

to a country, the non-wrongful acts of a state organ "will be applied a fortiori to the State"
614

. The tribunal 

supported this affirmation recalling the similar conclusions of other arbitral tribunals in Azinian v. Mexico 

and Saipem v. Bangladesh. In Azinian, the principle of separation of state powers was reaffirmed with the 

exception of the circumstance of the attribution of state responsibility: the judicial power is autonomous with 

respect to the executive, but "the judiciary is not independent of the State"
615

. In Saipem, both the tribunal 

and the respondent agreed that national courts are "part of the state", whose actions can be attributed to the 

latter
616

. 

Egypt's decision of justifying its authorities' lack of knowledge of the acts of the judiciary, referring 

to the lack of a national register for bankruptcy proceedings, has revealed useful to identify a scenario which 

could affect the protection of foreign investment. Foreign investors should be aware of the possibility that 

host states will attempt to invoke the lack of communication among state organs to avoid the attribution of a 

conduct. The awards considered in the present paragraph have restated a few fundamental concepts. The 

judiciary of a country are state organs and, by virtue of this nature, state organs cannot rely on the lack of 

communication or existence of national databases to justify their ignorance of other organs' actions and 

decisions. 

 

5. State responsibility for the conduct of armed forces. 

Since decolonisation, the frequent military coups d'état, intra-state conflicts, domestic conflicts and 

similar events, have transformed Africa in the geographic region with the highest conflict rate. Armed forces' 

role in shaping African countries' history and their continuous involvement in the maintenance of national 

stability, along with the level of militarisation, have inevitable repercussions on people's daily lives and can 

also have negative effects on the correct performance of foreign investment. Thus, I believe in the 

importance of considering the consequences of the conduct of these state organs on foreign investment. 

AMT v. Zaire originated from the damages occurred to the claimant's industrial facility caused by 

Zairian armed forces in two specific periods of time, 23-24 September 1991 and 28-29 January 1993
617

. A 

US company, AMT, was the majority shareholder of the Zairian company SINZA, operating in the industrial 

(producing automotive and dry cell batteries) and commercial sectors (importing and reselling goods and 

foodstuffs). In 1991, members of Zairian armed forces, deployed in the area of SINZA's industrial facilities, 

                                                             
614 See Waguih Elie George Siag and Clorinda Vecchi v. Arab Republic of Egypt, para. 195. 
615 See Robert Azinian, K. Davitian and E. Baca v. United Mexican States, ICSID, Case No. ARB(AF)/97/2, Award, November 1, 
1999, para. 98. 
616 See Saipem S. p. A. v. People's Republic of Bangladesh, ICSID, Case No. ARB/05/07, Decision on Jurisdiction and 
Recommendations on Provisional Measures, March 21, 2007, para. 143. 
617 See American Manufacturing and Trading Inc. (AMT) v. Republic of Zaire, ICSID, Case No. ARB/93/1, Award, February 21, 
1997, para. 1.05. 



115 
 

invaded the complex and "destroyed, damaged and carried away" both raw materials and finished goods
618

. 

The following year, SINZA reopened the complex, but, soon after, it was raided again by the same armed 

forces. The result was the permanent closure of the factory which urged AMT to ask Zaire for compensation. 

The arbitral tribunal had to verify whether Zaire had breached its obligation of vigilance and, consequently, 

whether the claimant was entitled to compensation for the losses occurred to the investment.  

Zaire invoked an unusual defence. Contrarily to what could have been expected, the state did not 

attempt to convince the tribunal that the damages had not been caused by its armed forces or to invoke 

circumstances excluding the wrongfulness of that conduct. The state did not argue the damages suffered by 

SINZA and other companies located in the area affected by the lootings of its armed forces in 1991 and 

1993, and that they had not received any compensation from the state
619

. The respondent did not challenge 

the status of the perpetrators and the actual damage to the foreign investment, but it rather argued over the 

necessity of compensating the investors for the damages. Zairian authorities justified their decision not to 

compensate either the claimant or the other damaged investors operating in the same area by referring to the 

principles of non discrimination and of not assuring a more favourable treatment included in the Zaire-US 

BIT. The state affirmed the application of these two principles to the claimant would have rectified the 

general lack of compensation to the investors: all of them would have been equally treated and not 

discriminated, by not being compensated. The lack of compensation would not have discriminated investors 

between those who received and those who did not receive any form of compensation and, consequently, 

some investors would have not been treated more favourably than others. Zaire's acknowledgement of its 

armed forces' actions made superfluous any evaluation of the armed forces' status since the state had already 

assumed the responsibility of their conduct.  

The tribunal focused on Zaire's defence which was entirely rejected on the grounds that it did not 

comply with the requirements of the international minimum standard mentioned in the Zaire-US BIT. The 

decision of Zaire of not protecting either SINZA or other investors did not correspond to a compliance with 

the principle of non discrimination, but rather to a failure to "perform a similar obligation with regard to" 

other states involved
620

. 

AMT has been the first case of the modern era of BITs where an arbitral tribunal had to decide about 

the alleged violation of the full protection and security standard by a host state's military forces in Africa. 

The other main characteristic of the dispute has been Zaire's defence about the alleged breach of the BIT's 

obligation. This has been a rare, if not unique, example of a state grounding its defence not on the 

argumentation that it did not breach the full protection and security standard, but rather recognising that 

failure and using it to build an arguable counterclaim. The tribunal deemed verifying the total lack of 

initiative of the state in protecting the investment sufficient for the solution of the dispute: it would have 

been useless determining whether the full protection and security standard represented an obligation of either 
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conduct or result
621

. The respondent incontestably and voluntarily had omitted to implement all necessary 

measures to effectively protect AMT's investment and the choice of reiteratively breach the obligation to 

assure protection and security towards other foreign investors could not be held as an excuse to "exonerate 

the objective responsibility" of the country
622

. Even in the case the hypothesis of a preventive protective 

intervention of the government was not considered acceptable, Zaire could have easily avoided the violation 

of the BIT's obligation by offering proper reparation or punishing the perpetrators. The conscious 

misinterpretation of the obligation of non-discrimination could not possibly be an acceptable solution, 

because its only effect had been the addition of another breached obligation. 

 

6. Absence of protection by police forces. 

Frequently, in Africa, episodes of violent conduct of states' police forces are registered in parallel to 

the similar conduct of armed forces. Additionally to the higher rates of violence exercised by police officers, 

also the criminal activities they carry out with an increasing frequency rise concern among foreign investors. 

For instance, a study promoted by UN-HABITAT in Kenya shows that it is not infrequent for police forces 

to actively operate in criminal areas like corruption, robbery and organised crime
623

. One of the reasons at the 

core of this deviation seems to be the continuous lack of financing and personnel. Thus, in the light of the 

risks deriving from alternative activities carried out by police forces as well as from the too frequent episodes 

of violent conduct of police officers, I believe in the primary importance of considering those episodes where 

police forces have failed to protect foreign investment. 

The most relevant disputes concerning the conduct of host states' police forces have involved Egypt, 

namely Wena Hotels and Siag & Vecchi
624

. In both cases, the claimants deemed Egypt responsible for the 

omissions of its police forces and complained about their inability "to provide the most minimal levels of 

assistance or protection"
625

. In Siag & Vecchi, the tribunal even acknowledged that Egypt had not even 

argued or addressed the claimants' argumentations, while presenting its own counterclaims, concluding that 

the claimants' evidence was acceptable
626

. 

Both arbitral panels agreed that the full protection and security standard is not absolute, but it 

requires host states to exercise due diligence in order to prevent any harm to foreign investment. In Siag & 

Vecchi, the conduct of Egyptian organs could definitely be attributed to the state and it led the tribunal to the 

conclusion that Egypt had failed to protect the investor and his investment, since it "fell well below the 

standard of protection that the Claimants could reasonably have expected"
627

. In Wena Hotels, the tribunal 
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concluded that the conspicuous evidence of the police and the Minister's inactivity was enough to prove that 

Egypt had breached its obligation to protect and secure the investment. Indeed, the tribunal could have 

completed its analysis considering several complaints filed by the employees of the hotel in Cairo who 

declared they witnessed the presence of officials of the Ministry of Tourism had been present during the 

seizures
628

. But, the tribunal added that, even in the case the latter claim could have been proved, it would 

have not been necessary to deepen the analysis so to consider also the hypothesis that Egypt either instigated 

or took part in the seizures
629

. 

These awards have also highlighted the difficulties faced by foreign investors in satisfying their 

burden of proof. In Wena Hotels, the inability of the claimant to unequivocally prove the active participation 

of ministerial officials in the hotels' seizures has not been the sole case where claimants have not been able to 

concretely prove the alleged violations committed by police forces. In Hamester, Ghana allegedly used its 

police forces to harass and threaten the Managing Director of Wamco (the joint-venture established by 

Cocobod and Hamester) during an investigation, eventually motivating his final decision of leaving 

Ghana
630

. The tribunal reaffirmed its jurisdiction also over the actions and omissions of Ghana's police 

officers because they were "a State organ"
631

. But, the tribunal could not rule in favour of the claimant 

because there was not any evidence of those allegations, the investigation seemed legally grounded and had 

not breach any international obligation contracted by Ghana
632

. Concerning the alleged personal threats 

carried out by the Chief Executive of Cocobod and Wamco's employees that, according to the claimant had 

been staged by Ghana's organs, the tribunal believed that they could not be attributed to Ghana, since those 

individuals were unpaid disgruntled employees. 

 

7. State organs exceeding their authority. 

The customary rule dealing with state organs or entities exercising governmental authority exceeding 

their power, embodied in ILC Article 7, has not been invoked in many arbitral disputes and even less 

frequently in disputes involving African countries. The SPP v. Egypt award has not only emerged from the 

lack of arbitral practice, but has also been recognised as a relevant precedent by other arbitral tribunals
633

.  

Ascertained that the internationally wrongful conduct was carried out by state organs, the tribunal 

had to apply the international rule concerning state organs' ultra vires conduct, codified in ILC Article 7
634

. 

                                                             
628 The uncertainty of the evidence presented by the claimant led the tribunal to conclude that the claimant did not satisfy its burden 
of proving that Egypt either participated in or instigated the seizures and that the claim had to be dismissed. The claimant argued the 
presence of those individuals was a proof of the coordinated strategy of EHC and the Ministry of Tourism, and of Egypt's direct 
involvement in the two seizures. Proving that the Ministry's officials were present and had had an active role in the seizure would 

have allowed the tribunal to conclude that the Ministry was directly involved and the conduct of those individuals could have been 
attributed to the state. 
629 See Wena Hotels Ltd. v. Arab Republic of Egypt, para. 85. 
630 See Gustav F. W. Hamester GmbH & Co KG v. Republic of Ghana, para. 289. 
631 See Gustav F. W. Hamester GmbH & Co KG v. Republic of Ghana, para. 292. 
632 See Gustav F. W. Hamester GmbH & Co KG v. Republic of Ghana, para. 297. 
633 The dispute has been more extensively considered in Chapter 4, Section IV, para.1. 
634 See Southern Pacific Properties Limited v. Arab Republic of Egypt, para. 85. 



118 
 

Egypt's declaration that those acts were invalid because "the procedures prescribed by Egyptian law"
635

 had 

not been followed, corresponded to an admission that the state organs which had issued them had been acting 

ultra vires, but still within their capacity. In the tribunal's opinion, a provision like ILC Article 7 was of 

fundamental importance: the inability of holding a state responsible for the ultra vires conduct of its organs 

or entities exercising governmental authority would have rendered the entire structure of the rules on state 

responsibility "illusory"
636

. Differently, in his dissenting opinion, Arbitrator El-Mahdi (appointed by Egypt) 

criticised the majority award stating that Egypt's right of defence had been in a certain measure disregarded 

in the arbitral proceeding
637

. He affirmed that the respondent's defence, grounded on the nullity of official 

acts adopted by its highest organs, had been a priori dismissed by the application of the customary rule 

embodied in Article 7. The arbitrator argued that the decision of labelling those acts as ultra vires prevented 

the tribunal from carrying out a deeper analysis of the dispute and of Egypt's defensive argumentations. 

The majority award has been recalled also in following arbitral practice, namely Kardassopoulos v. 

Georgia
638

. The SPP and Kardassopoulos tribunals correctly applied ILC Article 7 and maintained it 

separate from ILC Articles 4 and 5. However, the close link between these provisions carries the risk arbitral 

tribunals will fail to maintain them separate. For instance, in Jan de Nul, the tribunal affirmed ILC Articles 

represented a "codification of customary international law" and insisted that the provisions on the conduct of 

state organs and entities exercising governmental authority had to be applied to solve the issue of attribution 

of responsibility to Egypt
639

. Nevertheless, the interpretation of the two provisions presented some 

controversial points. While interpreting ILC Article 4, the tribunal properly recalled the rule, but it later 

added that it concerns the actions of de iure state organs "empowered to act for the State within the limits of 

their competence"
640

. This interpretation seems ambiguous because, on the one hand, the tribunal seemed to 

imply that the provision could only be applied to the category of de iure organs. On the other hand, the 

tribunal's observation seemed to suggest an incompatibility between ILC Articles 4 and 7, which in my 

opinion does not exist. I agree with scholars affirming that the assumption that it is possible to attribute to 

                                                             
635 See Southern Pacific Properties Limited v. Arab Republic of Egypt, para. 81. 
636 See Southern Pacific Properties Limited v. Arab Republic of Egypt, para. 85. 
637 See Southern Pacific Properties Limited v. Arab Republic of Egypt, ICSID, Case No. ARB/84/3, Dissenting Opinion, March 20, 
1992, para. 3. 
638 The issue of the application of ILC Article 7 concerned the necessity of defending foreign investors' legitimate expectations on the 
validity of the host state's legislation ruling the gas and oil sectors. In Kardassopoulos v. Georgia, the tribunal referred to the 

provision on ultra vires conduct to conclude it would have been "immaterial" to discuss whether the above mentioned acts were 
adopted by the state's authorities in an excess of authority or within the limits legally established by domestic legislation, being both 
scenarios covered by the formulation of ILC Article 7. Affirming that the acts promoted and concluded with the explicit approval of 
the state's highest authorities had to be considered void, would have negatively affected the investor's expectations, especially if we 
think that this opinion developed some time after the investor started implementing the contracts. The Kardassopoulos tribunal 
compared the frustration of the investor's expectations, deriving from the conduct of certain "officials upon which the investor 
relied", and the consequent breach of the BIT's obligations to the circumstances characterising the SPP award. The tribunal added 
that, even though the provision addressing state organs and entities exercising governmental authority excess of authority could not 

have been applicable, it would have been possible to interchangeably apply ILC Articles concerning the conduct of either state 
organs or entities exercising governmental authority, or the conduct acknowledged and adopted by a state. The tribunal stated ILC 
Article 7 was the applicable provision, but added that other ILC Articles could have been similarly applied because SakNavtobi and 
Transneft were state organs which also exercised elements of governmental authority, and their conduct was also adopted and 
acknowledged by the highest state's authorities. See Kardassopoulos I. and Fuchs R. v. Republic of Georgia, ICSID, Case Nos. 
ARB/05/18 and ARB/07/15, Award, March 3, 2010, paras. 190-194 and 274. 
639 See Jan de Nul N.V. and Dredging International N.V. v. Arab Republic of Egypt, Decision on Jurisdiction, para. 89. 
640 See Jan de Nul N.V. and Dredging International N.V. v. Arab Republic of Egypt, Decision on Jurisdiction, para. 89. 



119 
 

states only the conduct of de iure state organs, acting "within the limits of their competence", is "inconsistent 

with the rule contained in ILC Article 7"
641

, which explicitly concerns the possibility that state organs acting 

within their capacity can exceed their authority. 

The Jan de Nul tribunal misinterpreted also ILC Article 5. The tribunal correctly recalled the content 

of ILC Article 5, but it also affirmed that the provision represents a restatement of the customary rule on 

excess of authority embodied in ILC Article 7
642

. It is true that the latter rule applies to the conduct of either 

state organs or entities exercising governmental authority and, in a certain sense, can be perceived as a 

corollary to ILC Articles 4 and 5. But, at the same time, the provision on excess of authority developed from 

the necessity of more "clarity and security in international relations"
643

 and concerns the specific 

circumstance where either state organs or entities exercising governmental authority exceed their authority or 

contravene instructions. Thus, it is odd that a tribunal, which decided to rely on the ILC Articles, ended up 

confusing different provisions dealing with the conduct of state organs, entities exercising governmental 

authority and their excess of authority.  

The risk related to a superficial analysis of ILC Article 7 and its relationship with other provisions, 

like Articles 4 and 5, is that the party suffering the effects of a wrongful conduct will not be able to enjoy the 

effects deriving from the correct application of Article 7. Eventually, the misinterpretation of these 

provisions could even lead to the challenge of arbitral tribunals' conclusions, or could contribute to the 

developing of grave inconsistencies in international investment law. The rule of precedent is not officially 

accepted as applicable to investment arbitration, but the different reality of facts should impose upon arbitral 

tribunals a sort of moral obligation to consider more carefully their interpretation of provisions which could 

have great influence on the protection of foreign investment. 

 

 

SECTION II. State-related entities and entities under the control of host states. 

1. The "structural and functional test" applied to entities exercising governmental authority. 

Generally, in disputes involving African countries, the claimants have perceived ILC Article 5 as the 

alternative ground to ILC Article 4 in the attempt of attributing the damaging conduct of an entity to a host 

state. When an arbitral tribunal has ascertained that an entity cannot be qualified as a state organ, the 

following step usually consists in the determination of the degree of state control over that entity in order to 

ascertain whether it exercises elements of governmental authority. One of the reasons for the inclusion of 

ILC Article 5 among the draft articles on state responsibility has been to face the progressive proliferation of 

                                                             
641 See Olleson S., The Impact of the ILC's Articles on Responsibility of States for Internationally Wrongful Acts, British Institute of 
International and Comparative Law, 2007. The document can be found at the following link: 
http://www.biicl.org/files/3107_impactofthearticlesonstate_responsibilitypreliminarydraftfinal.pdf. 
642 See Jan de Nul N.V. and Dredging International N.V. v. Arab Republic of Egypt, Decision on Jurisdiction, para. 89. 
643 See the Draft Articles on the Responsibility of States for Internationally Wrongful Acts with commentaries at Article 7, para. 3. 
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"parastatal entities" and the privatisation of previous state corporations which continue to "exercise elements 

of governmental authority in place of state organs"
644

. 

Article 5 establishes that, in order for the acts of an individual or an entity that are not state organs to 

be attributed to the state, there should be the cumulative existence of two elements
645

. It is necessary to verify 

that an entity has been empowered, by state law, to exercise governmental authority and that the actions or 

omissions at the core of the dispute have been executed in that capacity. Similarly to Article 4, as highlighted 

by the Lahoud tribunal, ILC Article 5 requires the verification of the host state's domestic legislation. The 

analysis of national laws should help in determining whether an entity has been empowered to exercise 

governmental authority and the effective use of such prerogative in specific circumstances
646

.  

However, the structure of an entity does not always allow to unequivocally conclude that that entity 

is public. It is necessary to consider the issue also from an empirical point of view. Understanding the 

effective competences of an entity and the factual involvement of a state in its functioning is an essential step 

to determine its true status. Once an arbitral tribunal has determined that an entity is exercising governmental 

authority, the further step consists in verifying whether the actions or omissions referred to by disputes' 

claimants can be attributed to the host state. One of the requirements of Article 5 is that the acts attributable 

to the state can only be those carried out in a "particular instance". This is the element mainly differentiating 

entities exercising governmental authorities from state organs whose actions, on the contrary, can always be 

attributed to the state. 

The test to verify whether an entity is public is grounded on the verification of elements like the 

"ownership, control, the nature, purposes and objectives of the entity"
647

. The "structural and functional test" 

was initially articulated in Maffezini v. Spain
648

 in the attempt of evaluating whether an entity's conduct can 

                                                             
644 See the Draft Articles on the Responsibility of States for Internationally Wrongful Acts with commentaries at Article 5, para. 1. In 
the category of entities exercising governmental authority are usually included entities like "public corporations, semi-public entities, 

public agencies of various kinds and even, in special cases, private companies,... like private security firms". See the Materials on the 
Responsibility of States for Internationally Wrongful Acts, United Nations Legislative Series, Doc. No. ST/LEG/SER B/25, 2012, p. 
51. 
645 There have been disputes where arbitral tribunals have had to deal with controversial interpretations of ILC Articles. In Hamester 
v. Ghana, for instance, the claimant argued over the necessity of the entire set of ILC Articles and confused ILC Article 5 with 
Articles 4 and 8. The claimant affirmed that the conditions mentioned in ILC Article 2 were enough to verify the state's responsibility 
because the actions of Cocobod (the alleged state entity that concluded a contract with the claimant) had amounted to Ghana's failure 
to prevent those wrongful actions. The tribunal correctly stated that Article 2 defines the elements characterising an internationally 

wrongful act, presenting two requirements needing to be contemporarily fulfilled, and cannot be interpreted as "autonomous basis for 
attribution". Article 2 is simply a "basic statement of the conditions of State responsibility" and, in line with Special Rapporteur 
Crawford, the tribunal concluded that an interpretation similar to the claimants' was impossible. Interpreting Article 2 as "an 
alternative to ILC Articles 4, 5 and 8" would not have been consistent with the entire set of ILC Articles. The further risk of a similar 
interpretation, highlighted by Ghana, would have been the imposition of an unfair obligation upon every state to "constantly monitor 
and remedy every single potentially harmful act carried out  on its territory in any way related to a foreign investment by any private 
person not falling within Articles 4, 5 and 8". The claimant's interpretation supported the hypothesis that every action or omission 
could trigger state responsibility, whenever a country fails to prevent the actions or omissions which can harm foreign inves tment. 

See Gustav F. W. Hamester GmbH & Co KG v. Republic of Ghana, paras. 155-173. See also the First Report on State Responsibility 
presented by the Special Rapporteur, J. Crawford, DOCUMENT A/CN.4/490, released in 1998, p. 31. 
646 See Antoine A. Lahoud and Liela B-A Lahoud v. Democratic Republic of Congo, para. 378. 
647 See Emilio A. Maffezini v. Kingdom of Spain, Jurisdiction, para. 76. 
648 In 1989, Mr. Maffezini, an Argentinean citizen, established a joint venture (EAMSA) with a Spanish entity (SODIGA), which was  
the minority shareholder, for the production of chemical products in Spain. The contract concluded between the two parties provided 
for the possibility for Maffezini to repurchase SODIGA's share and the latter also granted a substantial loan. Moreover, the new 
company asked for further subsidies to the Spanish Ministry of Finance and the Xunta de Galicia. After the construction plans and 
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be attributed to the state ex ILC Article 5 and ever since it has arisen a generally followed practice
649

. As 

stated in Salini and Consortium R.F.C.C., the consolidation of the "structural and functional test" has been a 

necessary answer to face the progressive "expansion of public authority activity" which has favoured the 

development of states' practice of establishing autonomous intermediary entities for the realisation of those 

sensitive activities they differently control
650

. 

The purpose of the present Section will be to consider the attribution of responsibility to states from 

the perspective of ILC Article 5, establishing in which cases it is possible to verify the existence of state-

related entities exercising elements of governmental authority or entities under the control of host states. The 

"structural and functional test" will represent a central point of the analysis, being the most reliable 

instrument to help in the purpose of unequivocally clarifying the status of those entities. Once it has been 

ascertained that an entity cannot be qualified as a state-related one, the further purpose of the Section will be 

attempting to determine whether it can be defined as an entity under the control of the state, ex ILC Article 8. 

The structure of the present Section, as well as that of the previous one, has been thought to mirror that of 

ILC Articles and refers to arbitral practice of analysing whether the conduct of entities linked to states can be 

attributed to them. 

 

2. The "structural test". 

The "structural test" is the first level of analysis and demands to focus on the structure and 

organisation of the entity under examination. Salini, Consortium R.F.C.C. and Lesi and Astaldi are the 

disputes involving African countries where the structural and functional test has been more successfully 

applied
651

.  

Generally, states' defences start off with a reference to national legislations conferring the nature of 

private legal persons to the entities at the core of the disputes
652

. The further step consists in referring to the 

                                                                                                                                                                                                          
the environmental impact assessment study were presented, in 1992, EAMSA was authorised by local authorities to start the works. 
Nevertheless, EAMSA started to experience financial troubles which urged Maffezini to transfer some capitals from a personal bank 
account. The new liquidity was not sufficient to prevent Maffezini to stop construction works and dismissing the employees, as well 
as to ask SODIGA to intervene providing more liquidity. The parties could not find an agreement and Maffezini resorted to ICS ID. 
See Emilio A. Maffezini v. Kingdom of Spain, ICSID, Case No. ARB/97/7, Award, November 13, 2000, paras. 39 and ff. 
649 Mr. Maffezini, an Argentinean citizen, had established a joint venture (EAMSA) with a Spanish entity (SODIGA), the minority 
shareholder, for the production of chemical products in Spain. SODIGA was an entity operating for the "promotion of regional 
industrial development". One of the major issues that the tribunal had to consider related to the status of SODIGA. The tribunal 
would have had jurisdiction and the host country could have been held liable for the conduct of the entity only if the existence of a 
link between Spain and SODIGA was proven. The lacunae of both the ICSID Convention and the Argentina-Spain BIT on how to 
determine the nature of companies like SODIGA, motivated the tribunal to rely on customary international law and, more 
specifically, on the rules on state responsibility. The innovative approach introduced in Maffezini consisted in considering the above-
mentioned elements, splitting the analysis into two levels and declaring that they do not need to be cumulatively verified to attribute a 

conduct to a state. They should rather be applied on a case-by-case basis decision. The tribunal also added that national laws or the 
considerations of national courts on the nature of an entity are "not necessarily binding on an international arbitral tr ibunal" which 
has rather to rely on international law. See Emilio A. Maffezini v. Kingdom of Spain, Jurisdiction, paras. 81, 82 and 86. 
650 See Salini Costruttori S.P.A. and Italstrade S.P.A. v. Kingdom of Morocco, para. 35. See also Consortium R.F.C.C. v. Kingdom of 
Morocco, para. 39. 
651 The analysis of the background of the disputes can be retreived in Annex 1, attached to the present dissertation. 
652 See Salini Costruttori S.P.A. and Italstrade S.P.A. v. Kingdom of Morocco, para. 28. See also Consortium R.F.C.C. v. Kingdom of 
Morocco, para. 27. See also L.E.S.I. S.p.A. and ASTALDI S.p.A. v. Republic of Algeria, paras. 99-100. 
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entities' alleged exercise of governmental authority. In Lesi and Astaldi, Algeria further specified that, in its 

opinion, entities, either public or private, exercising governmental authority and entities awarded with the 

competence of exercising a temporary public service could not be equated
653

. In the latter case, it is not 

possible to assume a priori that the competence of an entity of carrying out public services automatically 

entitles that entity to exercise governmental authority
654

. If this consideration could be applied to different 

scenarios, on the contrary, the composition of the managerial apparatus of ADM allowed only the 

consideration of a specific circumstance in Salini and Consortium R.F.C.C. Even though the entity had its 

own assets, state organs had a prominent role in the management of the activities of the entity. Morocco, 

besides recalling the status of autonomous legal entity of ADM, always pointed out that the presence of the 

state as a shareholder did not have any implication on the entity's activities
655

. In relation to the public 

procurement contracts concluded between ADM and the disputes' claimants, Morocco affirmed it could not 

have had any influence on the status of the entity
656

. Then it added that the state was not a party of the 

contracts
657

 and did not have any role in the phases concerning the negotiation and conclusion
658

.  

Focusing on the "structural test" applied by arbitral panels, it has been possible to highlight few 

features of the test. Both the Salini and Consortium R.F.C.C. tribunals suggested that, to determine the 

structure of an entity, as well as the degree of a state's participation or control, attention should be paid "in 

particular to its shareholders"
659

. The direct or indirect ownership or control of an entity by a state is 

generally a symptom that that entity is a state entity
660

. The arbitral panels concluded that ADM was not a 

state organ or agency, but rather belonged to the category of "state-owned companies" when they are entirely 

"or predominantly controlled by the State or by State institutions"
661

. 

State responsibility can also arise from contracts concluded by independent entities if a state's 

influence has had a predominant role, as the tribunal in Lesi and Astaldi underlined
662

. Even commercial 

entities not qualified by national laws as administrative entities can be defined as state entities when 

conferred public powers. The ANB's structural characteristics proved that, despite the legal autonomy of the 

entity, its bonds with the Algerian state were strong and it closely depended from the state's instructions and 

                                                             
653 See L.E.S.I. S.p.A. and ASTALDI S.p.A. v. Republic of Algeria, para. 100. 
654 See L.E.S.I. S.p.A. and ASTALDI S.p.A. v. Republic of Algeria, para. 100. 
655 See Salini Costruttori S.P.A. and Italstrade S.P.A. v. Kingdom of Morocco, para. 28. 
656 See Salini Costruttori S.P.A. and Italstrade S.P.A. v. Kingdom of Morocco, para. 28. 
657 See Consortium R.F.C.C. v. Kingdom of Morocco, para. 27 
658 See Consortium R.F.C.C. v. Kingdom of Morocco, para. 27 
659 See Salini Costruttori S.P.A. and Italstrade S.P.A. v. Kingdom of Morocco, ICSID, Case No. ARB/00/4, Decision on Jurisdiction, 
July 23, 2001, para. 31. See also Consortium R.F.C.C. v. Kingdom of Morocco, ICSID, Case No. ARB/00/6, Decision on 
Jurisdiction, July 16, 2001, para. 35. The two disputes involving Morocco concerned very similar events involving the Societé 
Nationale des Autoroutes du Maroc (ADM), where the arbitral tribunals had to determine whether ADM was a state entity or not. 

The reasoning of the tribunal in Consortium R.F.C.C. entirely mirrored the reasoning of the previous Salini award. 
660 See Emilio A. Maffezini v. Kingdom of Spain, Jurisdiction, para. 77. 
661 See Salini Costruttori S.P.A. and Italstrade S.P.A. v. Kingdom of Morocco, para. 31. See also Consortium R.F.C.C. v. Kingdom of 
Morocco, para. 35. The tribunals supported their reasoning referring to L.J. Bouchez, The Prospects for International Arbitration: 
Disputes Between States and Private Enterprises: 8 Journal of International Arbitration, Issue 1, 1991, p. 81-115. - K.-H. Backstiegel, 
Arbitration and State Enterprises: Survey on the National and International State of Law and Practice: Arbitration International, vol. 
1, Issue 2,1985, p. 195-199. 
662 See L.E.S.I. S.p.A. and ASTALDI S.p.A. v. Republic of Algeria, para. 106. 
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control, since it was entrusted with administrative powers and exercised elements of puissance publique
663

. 

Consequently, the ANB was equated to Algeria and its actions or omissions could be attributed to the state.  

The Maffezini award has helped by providing guidance on how to determine the true level of state 

control. The easiest circumstance would have been if "there [was] a direct State operation and control, such 

as by a section or division of a Ministry"
664

. Difficulties could have arisen if "the State chose to act through a 

private sector mechanism, such as a corporation or some other corporate structure"
665

. In Salini and 

Consortium R.F.C.C., ADM was incorporated as a private limited liability company, "controlled and 

managed" by Morocco through the Minister of Infrastructure and other state organs
666

. The state was the 

major shareholder (89% of the shares), directly participating in the decision-making process and some of its 

highest authorities held controlling positions. Morocco de facto controlled the company's operations and 

even ADM's purpose was carrying out activities of public utility which are normally posed under the control 

of national institutions
667

. The contract signed with the claimants had an administrative nature and included 

domestic provisions, specifically adopted by national authorities, applicable to that contract. In both the 

awards, the tribunals concluded that ADM was "a State company, acting in the name of" the state. 

Indeed arbitral tribunals' work can be helpful in identifying the circumstances in which ILC Articles 

can be applied and, in this specific case, whether we are in the presence of entities exercising governmental 

authority. Nevertheless, these awards need to be carefully considered, particularly in relation to the 

interpretation these panels give of ILC Articles. One of the clearest examples has been the Lesi and Astaldi 

award, where the arbitral tribunal partially confused ILC Article 5 with Article 8, concerning the conduct of 

private persons directed or controlled by a State, while referring to the hypothesis that Algeria strongly 

influenced the actions and functioning of the entity at the core of the dispute (the ANB)
668

. The tribunal 

stated that "the responsibility of the State can be engaged in contracts signed by public enterprises distinct 

from the State, when the State still retains important or dominant influence”. The tribunal was dealing with 

an entity exercising elements of governmental authority, when it mistakenly referred to the content of Article 

8 and to the state's level of influence exercised over the entity
669

. 

 

 

 

                                                             
663 See L.E.S.I. S.p.A. and ASTALDI S.p.A. v. Republic of Algeria, paras. 107-108. 
664 See Emilio A. Maffezini v. Kingdom of Spain, Jurisdiction, para. 78. 
665 See Emilio A. Maffezini v. Kingdom of Spain, Jurisdiction, para. 78. 
666 See Salini Costruttori S.P.A. and Italstrade S.P.A. v. Kingdom of Morocco, para. 32. See also Consortium R.F.C.C. v. Kingdom of 
Morocco, para. 36. 
667 See Salini Costruttori S.P.A. and Italstrade S.P.A. v. Kingdom of Morocco, para. 35. See also Consortium R.F.C.C. v. Kingdom of 
Morocco, para. 37. 
668 See the Materials on the Responsibility of States for Internationally Wrongful Acts, United Nations Legislative Series, Doc. No. 
ST/LEG/SER B/25, 2012, p. 57. The document can be found at the following link: 
http://legal.un.org/legislativeseries/documents/Book25/Book25.pdf. See L.E.S.I. S.p.A. and ASTALDI S.p.A. v. Republic of Algeria, 
para. 106. See also Consortium Groupement L.E.S.I. - Dipenta v. Republic of Algeria, ICSID, Case No. ARB/03/08, Award, January 
10, 2005, para. 19(ii). 
669 See the Materials on the Responsibility of States for Internationally Wrongful Acts, p. 57. 
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3. The "functional test". 

In several cases, the mere "structural test" has not proven sufficient to lead to a "conclusive 

determination" of the real status of an entity
670

 and of the qualification of its actions
671

. It is not always clear 

whether an entity can be qualified as a state organ or as an entity whose conduct can be attributed to a state. 

It is also fundamental to acknowledge the capacity in which those actions have been executed, since these 

entities do not always exercise governmental authority
672

. For this reason, a second level of analysis has been 

introduced. The "functional test" allows arbitral tribunals to consider the purposes and the objectives of an 

entity in order to ascertain its true status
673

, in the hypothesis the "structural test" has not allowed to 

immediately clarify it. The previous considerations about the ownership of an entity can be applied also to 

the functional level. 

Once again, Maffezini has helped in clarifying that an entity is usually a state entity when its purpose 

"is the carrying out of functions which are governmental in nature or which are otherwise normally reserved 

to the State, or which by their nature are not usually carried out by private businesses or individuals"
674

. The 

Maffezini tribunal recalled the CSOB v. Slovakia award to exemplify the concept
675

. The conclusions reached 

by the CSOB tribunal show that primary relevance has to be attributed to the capacity in which an entity has 

acted. Even in the presence of an entity exercising national-sensitive economic activities, the possibility of 

attributing its conduct to the state as a consequence of the exercise of governmental authority arises only in 

relation to activities not having a commercial purpose. 

The Lesi and Astaldi tribunal dealt with a similar issue when it decided to verify whether the ANB 

had been exercising governmental authority
676

. The tribunal confirmed that the claims on unlawful 

expropriation and violation of the fair and equitable treatment and full protection and security standards 

could be attributed to the respondent because they related to actions having a governmental nature. Firstly, 

the termination of the contract concluded between the ANB and the claimants was operated through the 

adoption of a decision referring also to several Algerian organs. Moreover, the tribunal remarked that, if that 

was a true commercial move, it should have been done earlier in order to avoid the significant financial 

losses due to a long waiting period
677

. Secondly, the tribunal jointly considered the allegations on the two 

other standards and determined that the ANB's intervention to secure the investment (during the political 

                                                             
670 See Emilio A. Maffezini v. Kingdom of Spain, Jurisdiction, para. 79. 
671 See L.E.S.I. S.p.A. and ASTALDI S.p.A. v. Republic of Algeria, para. 111. 
672 See L.E.S.I. S.p.A. and ASTALDI S.p.A. v. Republic of Algeria, para. 111. 
673 See Salini Costruttori S.P.A. and Italstrade S.P.A. v. Kingdom of Morocco, para. 31. See also Consortium R.F.C.C. v. Kingdom of 
Morocco, para. 35. 
674 See Emilio A. Maffezini v. Kingdom of Spain, Jurisdiction, para. 77. 
675 The CSOB (Ceskoslovenska Obchodni Banka) had been "act[ing] on behalf of the State in facilitating or executing the 
international banking transactions and foreign commercial operations"675. The arbitral tribunal determined that, in a similar 
circumstance, it would have been necessary to focus on "the nature of [the entity's] activities and not their purpose" in order to verify 
whether the CSOB had been exercising elements of governmental authority. See Ceskoslovenska Obchodni Banka A.S. v. Slovak 
Republic, ICSID, Case No. ARB/97/4, Decision of the Tribunal on Objections to Jurisdiction, May 24, 1999, para 20. See also 
Emilio A. Maffezini v. Kingdom of Spain, Jurisdiction, para. 80. 
676 See L.E.S.I. S.p.A. and ASTALDI S.p.A. v. Republic of Algeria, para. 112. 
677 See L.E.S.I. S.p.A. and ASTALDI S.p.A. v. Republic of Algeria, para. 114. 
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instability of the country), the changes in the construction projects and the decision of issuing a new call for 

tenders had a governmental nature
678

. 

The arbitral awards considered in these paragraphs have shown that African states involved in 

disputes concerning state-related entities have not opposed tribunals' reliance on the "structural and 

functional test". For their part, arbitral tribunals have relied on the already established practice on the 

"structural and functional test" constantly referring to previous arbitral tribunals' conclusions, like the 

Maffezini award. They have also followed the conditions set on both levels of the test without deviations. 

The conclusions of arbitral tribunals have also highlighted the practice of African states to establish private 

entities and appointing them with the exercise of governmental authority, instead of assigning the same 

competences to state agencies. Another peculiarity of these entities is that state organs are usually majority 

shareholders and, consequently, arbitral tribunals have stressed out the importance of verifying the 

organisation of these entities. The "structural and functional test" has proved to be an effective test to 

uncover the true status of state-related entities. It has allowed tribunals not to focus only on the mere 

structure of state-related entities (usually established as private companies), but also to deepen their analysis 

so to uncover the true competences and purposes of these entities. 

 

4. Changes in the practice of relying on the "structural and functional test". 

ILC Article 5 promotes a case-by-case analysis, instead of mentioning specific requirements 

applicable to every circumstance. The peculiar structure of this provision and the absence of any reference to 

a consolidated test have "increased the risk of further fragmentation" of arbitral practice
679

. Several arbitral 

tribunals have not referred to the "structural and functional test" in their reasoning, somehow deviating from 

the above-mentioned practice. It is unclear whether this lack of reference to the test is conscious or not. 

However, the approach followed by arbitral tribunals seems to relate to the structure and purpose of the test. 

Arbitral panels focused on the legislative acts establishing the entities at the core of the disputes and 

considered both their organisation and competences. Of the four relevant disputes
680

, Wena Hotels and 

Helnan Hotels presented similar backgrounds, since they both involved Egypt and the management of 

touristic facilities, and concerned the conduct of the same state-related entity. Hamester, concerned the 

conduct of a state-related entity with respect to an investor operating in the cocoa field. The latter, Jan de 

Nul, dealt with the conduct of the Egyptian authority competent for the management of the Suez Canal. 

Concerning the organisation of the entities involved in those disputes, the entities involved in Jan de 

Nul and Hamester were respectively established as a "public authority" with "an independent juristic 

personality"
681

 and as a "corporate body", a "commercial corporation" whose only purpose was to "trade in 

                                                             
678 See L.E.S.I. S.p.A. and ASTALDI S.p.A. v. Republic of Algeria, paras. 116-117. 
679 See Schicho L., State Entities in International Investment Law, p. 146. 
680 The analysis of the background of the disputes can be retreived in Annex 1, attached to the present dissertation. 
681 See Law No. 30/1975. See Jan de Nul N.V. and Dredging International N.V. v. Arab Republic of Egypt, para. 160. 
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cocoa beans and generate a profit for the Government"
682

. Differently, the Egyptian Hotels Company (EHC) 

and its successor, EGOTH, presented sensitive differences, because of the pervasive presence of state 

authorities in their structure. The EHC, until the period of the confiscation of the hotels, "was a "public 

sector" company wholly owned by the Egyptian Government" which was the only shareholder
683

. For its 

part, EGOTH was "under the close control of the state"
684

. 

Concerning the competences of those entities, it is possible to notice that all of them were entitled 

with the exercise of both puissance publique and purely commercial activities. For instance, among the 

SCA's competences there were the faculty of issuing decrees for the canal's navigation or the ability of 

imposing charges for the canal's navigation, which required the exercise of governmental authority
685

. 

Cocobod mostly had commercial competences
686

 and only a residual part of them had a governmental 

nature
687

. 

Arbitral tribunals judging whether to attribute the conduct of an entity to a host state ex Article 5 

must necessarily refrain from any judgement derogating from the provision's ordinary meaning, as it 

happened in Helnan Hotels
688

. EGOTH's objective, established by law, was to "contribute to the 

development of national economy... within the framework of the public policy of the State" and operated, on 

behalf of the Egyptian government, for the privatisation of the national tourism industry
689

. The tribunal 

concluded that the entity was not "officially empowered by law to exercise elements of the governmental 

authority", but it exercised those competences de facto, allowing to attribute the entity's actions to the 

respondent
690

. ILC Article 5 requires an empowerment through the domestic laws of a state, but in the award, 

the tribunal suggested a further level of attribution: it would have been sufficient to prove a de facto exercise 

                                                             
682 Cocobod was the successor to the Ghana Cocoa Marketing Board. See the Ghana Cocoa Board Law (GCB Law) of May 3, 1984, 

amended in 1991. The text of the law can be found at the following links: 
http://laws.ghanalegal.com/acts/id/514/section/1/Establishment_Of_The_Cocoa_Board and 
http://faolex.fao.org/docs/pdf/gha135122.pdf.See Gustav F. W. Hamester GmbH & Co KG v. Republic of Ghana, para. 184. 
683 By the end of 1991, the EHC was reorganised and became a "State owned holding company supervised by the Minster for public 
sector". The Minister of Tourism was responsible for nominating half of the members of the Board of Directors, as well as of 
dismissing the Chairman and the members of the Board. The same Ministry of Tourism explicitly declared that the EHC was 
"subordinated to the Minister of Tourism" and funded with "public money". See Wena Hotels Ltd. v. Arab Republic of Egypt, paras. 
65-69. 
684 EGOTH was entirely owned by a holding company that, in turn, was wholly owned by Egypt. Egyptian Ministers exercised 
administrative and executive powers on the holding company and EGOTH's general assembly was "headed by the Chairman of the 
Holding company’s board of directors". EGOTH was also publicly funded, its "memorandum and articles of association [were] 
reviewed by the State Council" and, finally, "the Manager and Director of EGOTH may [have been] imprisoned if he/she [did] not 
distribute State’s share of profits". See Helnan International Hotels A/S v. Arab Republic of Egypt, Decision on Jurisdiction, para. 92. 
685 See Jan de Nul N.V. and Dredging International N.V. v. Arab Republic of Egypt, para. 166. 
686 The commercial duties consisted in "purchasing cocoa beans from Ghanaian cocoa farmers and to market and export them... 
encouraging of cocoa production; the undertaking of cocoa cultivation; the regulation of the marketing and export of cocoa; the 

establishment of industrial processing factories for the processing of cocoa; and the assistance in the development of the cocoa 
industry". See Gustav F. W. Hamester GmbH & Co KG v. Republic of Ghana, para. 22. 
687 Other Cocobod's competences, like the possibility to adopt regulations related to the preservation of the cocoa industry and the 
granting of licences, or the authority of imposing sanctions involved a limited legislative power. See Gustav F. W. Hamester GmbH 
& Co KG v. Republic of Ghana, para. 189. 
688 See Schicho L., State Entities in International Investment Law, p. 126. 
689 See Helnan International Hotels A/S v. Arab Republic of Egypt, Decision on Jurisdiction, paras. 92-93. 
690 See Helnan International Hotels A/S v. Arab Republic of Egypt, Decision on Jurisdiction, para. 93. 
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of governmental authority. The existing ties between EGOTH and Egypt uncovered by the tribunal show the 

appeal of this new approach
691

. 

Arbitral tribunals have carried out a case-by-case analysis of disputes' backgrounds and, in order to 

acknowledge the circumstances in which arbitral tribunals have been inclined to affirm that an entity had 

been exercising governmental authority, it is essential to refer to the texts of the awards. It is not sufficient to 

determine that the organisation and structure of the entity at the core of a dispute is clearly intertwined with 

the state's highest authorities and that they control, for instance, the entity's activities, its management and 

the economic resources at its disposal, even though it is labelled as "public company"
692

. It would not be 

sufficient the simple consideration of the subject-matter of a contract concluded between the claimant and 

the entity which qualifies the latter's functions as governmental
693

. 

Arbitral panels have furthered their analysis so to ascertain in which capacity those entities act
694

. 

State-related entities' conduct could be attributed to the host state only in the hypothesis they do not act as 

commercial partners
695

. The existence of an explicit "coordinated plan" created by the host state could allow 

the establishment of a link between the entity and the state
696

. In any case, observing that the entity has been 

acting as a common economic operator or as a shareholder disputing over the functioning of a society 

established in partnership with a dispute's claimant would suffice
697

. Furthermore, a clear line has to be 

                                                             
691 See Schicho L., State Entities in International Investment Law, p. 126. 
692 See Helnan International Hotels A/S v. Arab Republic of Egypt, Award, para. 152. 
693 See Jan de Nul N.V. and Dredging International N.V. v. Arab Republic of Egypt, para. 169. 
694 I think that, from the point of view of the purposes and the objectives of the entity, the Wena Hotels award is the only case not 
helping to ascertain whether EHC generally acted exercising governmental authority, but in relation to the specific events lamented 
by the claimant the answer should be affirmative. The officials who carried out the seizures acted with the authorisation of EHC and, 
subsequently, Egyptian authorities controlling the entity neither questioned the procedures nor attempted to apprehend those officials 
who used the force. I am of the opinion that, because of the structure of EHC, Egyptian authorities were fully aware that the  seizures 
would have been authorised, did not undertake any measure to promote an alternative solution and voluntarily failed to punish the 
perpetrators. 
695 See Helnan International Hotels A/S v. Arab Republic of Egypt, Award, para. 152. 
696 In Helnan Hotels, it seemed that EGOTH was the one orchestrating the plan to end the commercial dispute with Helnan and had 

the possibility to freely sell the Shepheard Hotel. The tribunal concluded that neither the downgrading of the hotel nor the inspection 
of its premises had been carried out in violation of the BIT. The tribunal decided to verify the existence of such plan and determined 
that both EGOTH and other Egyptian authorities had had a role in the "implementation of a plan aiming at terminating" the contract 
concluded between EGOTH and Helnan. Unfortunately, the tribunal did not believe that the intervention of the Minister was 
corroborated with unequivocal evidence, which would have allowed the attribution of responsibility to Egypt, because the claimant 
was not able to discharge its burden of proof. See Helnan International Hotels A/S v. Arab Republic of Egypt, Award, paras. 152 and 
156. 
697 The Hamester tribunal accepted Ghana's 'reference to two other awards, namely UPS v. Canada and Jan de Nul v. Egypt. In UPS, 

the respondent affirmed Canada Post, the entity at the core of the award, was a "public corporation" operating in a specific economic 
field which was also entitled to exercise elements of governmental authority, like the possibility of issuing regulations697. 
Nevertheless, only the actions in pursuance of the faculty of exercising governmental authority "were governmental in nature". On 
the contrary, those purely commercial activities could not be labelled in the same way, since they had an entirely different purpose. 
See Gustav F. W. Hamester GmbH & Co KG v. Republic of Ghana, Respondent's Rejoinder, para. 123. See also, more in detail, 
United Parcel Service of America INC. v. Canada, UNCITRAL (NAFTA), Award on Jurisdiction and Award on the Merits, May 24, 
2007, paras 63-78. Returning to the Hamester award, concerning Ghana's involvement, the tribunal did not present any clear 
argumentation to exclude Ghana's responsibility ex Article 5. In the end, the tribunal could not attribute Cocobod's conduct to Ghana. 

The first claim concerned the 2001 Price Agreement concluded between Hamester and Cocobod and aiming at renegotiating the price 
of cocoa beans, previously negotiated in the joint-venture agreement. The tribunal concluded that the signature of the Agreement was 
not executed by Cocobod in the exercise of governmental authority. The second claim related to the 2002 failure in delivering cocoa 
beans, but any interference in complying with the provision of cocoa beans (in that case a shortage of beans) could only amount to a 
violation of the contract concluded between Cocobod and the claimant's company. Thus, the issues relating to the shortage and 
Cocobod's measures to face the crisis were considered as mere acts of iure gestionis, which could not be attributed to the respondent. 
The third claim was grounded on an alleged episode of expropriation and was considered by the tribunal only in the terms of 
attribution and not in relation with the legality of the action itself. The tribunal's analysis concerned two main events: an exchange of 
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drawn between the actions carried out in the spirit of "public service" and those in the exercise of "puissance 

publique". In the analysis of attribution, what really matters is verifying the exercise of public authority: 

activities carried out for the purpose of realising a public service do not actually influence the attribution 

process
698

. As it happened in Jan de Nul, the specific actions referred to by the claimant (such as the "refusal 

to grant an extension of time at the time of the tender") had not been carried out in the exercise of 

governmental authority, but they were the kind of action that any commercial partner would have 

implemented for the protection of its activity. For this reason, in similar circumstances, an entity's conduct 

cannot be attributed to the state. 

I believe reasonable to conclude that these tribunals relied on concepts typical of the "structural and 

functional test", basically applying the test even though they did not explicitly refer to it. This affirmation is 

corroborated also by the fact that arbitral panels have focused on the activities generally carried out by those 

entities and their nature. Once the analysis of national legislations showed that the state-related entities had 

been allowed to exercise elements of governmental authority, sometimes in addition to activities of purely 

private nature, arbitral tribunals focused on their conduct in order to determine whether, in the circumstances 

at the core of the disputes, those entities had exercised governmental authority. An entity can be entirely 

controlled by a state, but if the "quality" of its actions does not suggest that they have been executed with a 

different purpose from the implementation of a commercial relationship, it will still be impossible to attribute 

those actions to the state because the degree of control would not be sufficient.  

 

5. National courts on entities exercising governmental authority. 

In several occasions arbitral tribunals have referred to national jurisprudence to remark the general 

rule that only the acts of governmental authority exercised by an entity can be attributed to the state. In both 

Hamester and Jan de Nul, the arbitral tribunals referred to the Rolimpex Case
699

 and Trendtex v. Central 

Bank of Nigeria, very similar cases judged by the English Court of Appeal. In the present paragraph, I will 

be focusing on Trendtex
700

. 

                                                                                                                                                                                                          
letters between Cocobod and Hamester concerning certain performance issues and the Ghanaian government's involvement in the 
general pricing and distribution policy, as well as in the final decision of banning the exportation of the claimant's company products. 

That exchange of letters was clearly "part of a general corporate battle" where Cocobod did not exercise any government function. 
See Gustav F. W. Hamester GmbH & Co KG v. Republic of Ghana, paras. 35 and ff, 255, 266 and 282-295. 
698 See Jan de Nul N.V. and Dredging International N.V. v. Arab Republic of Egypt, para. 170. 
699 See the judgement of the House of Lords, Case No. AC 351, rendered on January 1, 1979. 
700 In 1975, the Nigerian Central Bank entered into a contract with a British company for the purchase of a certain amount of cement 
which should have been used for the building of government barracks. Subsequently, the British company signed another contract 
with the plaintiff, a Swiss company, for the delivery of the cargo. At the moment of delivering the materials in Nigeria, there were 
several delays because of a severe congestion of the port's facilities due to the high quantity of cement purchased by the st ate, whose 

physical acquisition could not be properly processed in time by the ports' employees. Moreover, the new military administration 
blocked any further acquisition of cement, suspending the imports, declared that demurrage would have been paid only in certa in 
cases and started the "crash programme" to renegotiate the terms of existing contracts with suppliers (reducing costs and spreading 
the timetable of the deliveries). In the end, the Central Bank refused to pay the plaintiff the due price for the cement and the fee for 
the delay, which were included among the due amounts in the contract concluded between the Central Bank and the British company. 
The plaintiff was suing the Central Bank for the letter of credit released by the Central Bank and issued in London (thus arising 
British jurisdiction) and not for the purchase contract, which is the reason that convinced the Court that Nigeria should not have had 
any right to invoke its sovereign immunity. The defendant argued that the entire operation had a governmental nature, since the 
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The Appeal Court had to determine whether the defendant should have enjoyed immunity and, 

subsequently, whether the contract concluded by the Central Bank was an act iure imperii or iure gestionis. 

The Court decided it would have applied the restrictive immunity theory
701

. The Central Bank of Nigeria 

acted as a national bank and as a banker for other national and international banks, but, at the same time it 

was pervasively controlled by the government since it had several governmental functions
702

. The same 

Central Bank declared it was "an arm or department of that government and to have performed an act of 

government in granting Trendtex this letter of credit". The British Court of Appeal tried to clarify whether 

the entire transaction could be labelled as commercial, thus belonging to the category of acts iure gestionis, 

or it was an operation iure imperii
703

. The case submitted to the Appeal Court, did not concern the merits of 

the dispute, but the issue of Nigeria's sovereign immunity before British courts
704

. The Central Bank pushed 

to see its sovereign immunity recognised, as an organ of Nigeria, while the plaintiff argued that the defendant 

could not enjoy such immunity since the purchasing process had a commercial nature. 

The Appeal Court allowed the appeal because the Nigerian Central Bank was not a state organ. 

Anyway, the application of the restrictive theory on state immunity allowed the conclusion that the purpose 

of the cement's purchasing was entirely commercial and thus state immunity could not be invoked. In the 

end, the appeal was allowed on the ground that the Central Bank was not a state organ which would have 

enjoyed no immunity, rather than deciding on whether the United Kingdom was bound by the absolute or 

restrictive doctrine on immunity
 705

. 

                                                                                                                                                                                                          
original contracts for the cement had been concluded by the Ministry of Defence and that the cement would have been used for the 
building of barracks destined to the Nigerian army. A government deciding to start market operations "should be subject to al l the 
rules" and, at the same time, a commercial partner should not be "concerned with the purpose to which the purchaser intends to put 
the goods". See Trendtex Trading Corporation v. Central Bank of Nigeria, British Court of Appeal, Case No. Q.B. 529, Appeal, 
January 1, 1977. The text of the judgement can be found at the following link: http://www.uniset.ca/other/css/19772WLR356.html. 
Otherwise, it can be found in 1977, ILR, vol. 64, p. 122. 
701 The court started its reasoning arguing that there actually was a general international rule on state immunity declaring that  "a 
sovereign state should not be impleaded in the courts of another sovereign state against its will". Nevertheless, at the same time, it 
criticised the existence of a true consensus among states since, in reality, "each country delimits for itself the bounds of sovereign 
immunity". After a brief digression on the mechanisms of adaptation of British law to international law, the court considered the 
changes in the doctrine of state immunity concluding that the doctrine of restrictive immunity is the one which has eventually 
prevailed. Here the Appeal Court shared the point of view of the Privy Council in The Philippine Admiral case, 2 W.L.R. 214, 1976, 
p. 232-233. In the United Kingdom, judges started to apply the restrictive immunity, but at the time of the award, the House of Lords 
was expected to crystallise the shift from the absolute theory to the restrictive one. Nevertheless, this Court of Appeal believed that it 

was not for the House of Lords to officialise that change, since "we are not considering here the rules of English law on which the 
House has the final say. We are considering the rules of international law. We can and should state our view as to those rules and 
apply them as we think best, leaving it to the House to reverse us if we are wrong". 
702 Among those functions there were the issue of "legal tender; [the safeguard of] the international value of the currency; and [the 
operation] as banker and financial adviser to the government". See Trendtex Trading Corporation v. Central Bank of Nigeria. 
703 Some help in defining the category of commercial acts came from the analysis of the US' legislation which exhorted to look at the 
entire process of realisation of the cement purchase initiative and not to focus only on the purpose. The Court referred to a  Bill 
introduced into the United States House of Representatives in 1975 which stated that "the commercial character of an activity shall 

be determined by reference to the nature of the course of conduct or particular transaction or act, rather than by reference to its 
purpose”: see section 1603 (d) of the Foreign Sovereign Immunity Act 1976". See Trendtex Trading Corporation v. Central Bank of 
Nigeria. 
704 See Trendtex Trading Corporation v. Central Bank of Nigeria. 
705 The three judges of the Appeal Court agreed that the Central Bank was not "an emanation, arm, alter ego or department of the 
State of Nigeria". In this way, the Appeal Court reversed the decision of the High Court of Justice stating that the state could not have 
been sued because clearly the Central Bank was a part of the state's structure, accepting the plaintiff's appeal initially rejected by the 
High Court. See Trendtex Trading Corporation v. Central Bank of Nigeria. 
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The conclusions of one of the three judges, Lord Denning, were the more innovative and greatly 

influenced following British jurisprudence
706

. He analysed both the doctrine of sovereign immunity and the 

general opinion that, at the time, there was no consensus on the degree of immunity to accord to third states 

before national courts. In his opinion, absolute immunity developed in a time when states did not use to 

engage in commercial activities, but, since the beginning of the last century, that scenario started to change. 

That transformation also imposed an evolution of international law and brought to the development of the 

doctrine of restrictive immunity. Lord Denning proposed a parallel between the private citizen entering a 

third state for commercial purposes and the state entering another country for the same objectives and he 

stated that they are no different and should not be considered in different ways. He believed that "there is no 

immunity in respect of commercial transactions"
707

. Not even the fact that the Central Bank was established 

with a government's decree or that there was an attempt of changing its constitution would have been able to 

transform it into a state organ
708

. At the core of these conclusions there was the basic argumentation that, in 

order to define whether we are in the presence of a state organ or a state-related entity, it is not sufficient to 

rely on their funding acts, but one should also consider the de facto status of these subjects
709

. It is 

fundamental to carry out a deeper analysis, considering both the control and the functions of an entity, in 

order to determine whether it acts under state control or exercises governmental functions.  

A similar conclusion was reached by the Commercial Court of Frankfurt in Y.M.N. Establishment v. 

Central Bank of Nigeria, whose background was identical to that of Trendtex
710

. The German court rejected 

Nigeria's defence grounded on state sovereign immunity. The Commercial Court aligned to several decisions 

of the German Federal Constitutional Court which had affirmed that, within German jurisdiction, "a foreign 

state may be granted immunity... only in respect of its sovereign activity (acta de iure imperii) but not in 

respect of its non-sovereign activity (acta de iure gestionis), because no general rule of public international 

law exists under which the domestic jurisdiction for actions against a foreign state in relation to its non-

sovereign activity is precluded”. 

                                                             
706 The other two judges were Lord Stephenson and Shaw, but their considerations on the case did not have a similar impact as Lord 
Denning's. Lord Stephenson argued that Nigeria established a bank and not a government department, thus, if it intended to attribute 
it immunity, that decision should have been mentioned in the constitutive act: domestic courts should carefully evaluate whether an 
entity is entitled to some degree of immunity and not to illegitimately extending it. Furthermore, the letter of credit (the object of the 
dispute) was a commercial act, an act de iure gestionis, but, differently from Lord Denning, he believed that the preference towards 

the restrictive immunity doctrine should have been explicitly declared by the House of Lords and was not implicitly acquired by the 
United Kingdom. In Lord Shaw's opinion, the status of an organisation and its competences are attributed through its constitution act 
and the study of the constitutive legislation of the bank showed that it was not established as a state organ. Once again, the wording 
of a constitutive act has a primary role in helping to define whether an entity is a state organ, a department of a state or otherwise 
connected to the state's structure. Lord Shaw agreed that the doctrine of restrictive immunity was the more appropriate to apply 
consequently to the great changes in states' activities, since the conclusion of the First World War, and similarly to Lord Denning, he 
believed that the Court of Appeal had the right "give effect to the new principle". 
707 See Trendtex Trading Corporation v. Central Bank of Nigeria.  
708 See Trendtex Trading Corporation v. Central Bank of Nigeria.  
709 See Trendtex Trading Corporation v. Central Bank of Nigeria. 
710 The dispute originated in 1975, after Nigerian Ministry of Defence allowed the purchase of cement from a Liechtenstein firm and 
the Nigerian Central Bank issued letters of credit through the Deutsche Bank. The phases from the shipping to the delays in the 
Nigerian port were identical to the facts described in Trendtex. The claimants levied distress on the assets of the Central Bank of 
Nigeria then in Germany. The Central Bank tried to contest that decision on the grounds of state immunity, but the Commercial  
Court rejected the plea. See Y.M.N. Establishment v. Central Bank of Nigeria, Commercial Court of Frankfurt, Decision, December 
2, 1975. 
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6. Entities under the control of the host state and the "effective control test". 

ILC Article 8 deals with two different circumstances: private persons' actions under the instructions 

and actions under the direction or control of the state
711

. The first circumstance has been identified by the 

ILC as the case of a state "recruiting or instigating private persons or groups who act as “auxiliaries, while 

remaining outside the official structure of the State" for the execution of various purposes. The second case 

has been defined as a more general circumstance, even though it is more complex to verify. According to 

Article 8, the concepts of instruction, direction and control are different and disjunctive: it is sufficient to 

prove that a state has violated one of them in order to attribute it the responsibility of certain actions or 

omissions. The commentary to ILC Articles provides a definition for the terms "direction" and "control"
712

. 

The first implies an "actual direction of an operative kind... [rather than] mere incitement or suggestion". The 

second relates more to "domination over the commission of wrongful conduct and not simply the exercise of 

oversight". 

The number of disputes where arbitral tribunals were asked to verify the breach of BITs obligations 

by entities under state's control, according to ILC Article 8, is quite scant if compared to the number of 

awards where the violations of BITs were allegedly perpetrated by state organs or entities exercising 

elements of governmental authority. Generally, disputes' claimants have been asking arbitral tribunals to 

determine whether entities related to host states have been under their instruction, direction or control in a 

residual way: only if the arbitral panels would not have been able to attribute those entities' conduct to the 

states ex ILC Articles 4 or 5
713

.  

State practice has shown different approaches. On the one hand, there has been the case of Egypt 

that, in Jan de Nul, explained why the SCA's conduct could not be attributed to itself neither ex Articles 4 or 

5, but failed to present its considerations on the claimant's invocation of Article 8
714

. On the other hand, there 

is the example of Ghana in Hamester. In that circumstance, the respondent declared that the effective control 

test had to be applied, since Cocobod's "conduct [would have been] attributable to the State only if it directed 

or controlled the specific operation and the conduct complained of was an integral part of that operation"
715

. 

Then, Ghana concluded Article 8 could not have been applied because it set a very demanding threshold and 

the claimant did not have enough evidence to satisfy the requirements set by the test
716

. 

Article 8 does not focus on the structure or the functions of a person or group of persons, but it rather 

concerns the level of control exercised by the state
717

. Thus, the "structural and functional test" would not be 

                                                             
711 See the Draft Articles on the Responsibility of States for Internationally Wrongful Acts with commentaries at Article 8, paras. 1-2. 
712 See the Draft Articles on the Responsibility of States for Internationally Wrongful Acts with commentaries at Article 17, para. 7. 
The reference to "control" and "direction" included in ILC Articles 8 and 17 differ because the first disjunctively refers to the two 

elements, while the latter conjunctively considers them. 
713 See Jan de Nul N.V. and Dredging International N.V. v. Arab Republic of Egypt, para. 152. See also Gustav F. W. Hamester 
GmbH & Co KG v. Republic of Ghana, para. 158. 
714 See Jan de Nul N.V. and Dredging International N.V. v. Arab Republic of Egypt, paras. 153-154. 
715 See Gustav F. W. Hamester GmbH & Co KG v. Republic of Ghana, para. 168. 
716 See Gustav F. W. Hamester GmbH & Co KG v. Republic of Ghana, para. 169. 
717 See also Knahr C., International Investment Law and State Responsibility: Conditions of Responsibility, within Hofmann R., 
Tams C. J., International Investment Law and General International Law, Nomos, Baden-Baden, 2011, p. 98. 
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applicable to disputes concerning the conduct of persons or groups. In this scenario, either the "effective 

control test" or the "overall control test" could be applied. The question is whether arbitral tribunals should 

follow the ICJ's practice and apply the effective control test or apply the overall control test (similarly to 

international criminal jurisprudence). The analysis of arbitral tribunal's practice shows that the practice of 

relying on the effective control test is the one which has consolidated in disputes involving African countries. 

Arbitral panels have been especially referring to the conclusion of the ICJ in the Nicaragua case. 

The tribunal Jan de Nul conformed to the high thresholds of the effective control test, set in the 

Nicaragua case
718

, requiring that "both a general control of the State over the person or entity and a specific 

control of the State over the act the attribution of which is at stake"
719

. The tribunal's analysis was rather brief 

and circumscribed: it simply referred to the "effective control test", shortly defining it. Then, it determined 

whether the SCA acted under Egypt's instruction, without verifying the other levels of direction or control. In 

the end, it did not further circumstantiate its conclusions that the SCA's actions could not be attributed to the 

state. In Hamester, the tribunal affirmed that state responsibility can arise if "the State has a significant 

involvement, before the commission of the act in question, such that the act can be considered as controlled 

by, and thus performed by the State"
720

. The tribunal decided to conform to the conclusions of the Nicaragua 

case, when it agreed to rely on the effective control test, excluding that responsibility for the conduct of 

Cocobod could be attributed to Ghana ex ILC Article 8
721

. The tribunal analysed the issue more in-depth, 

referring to the lack of "effective control" and "direct command" exercised by Ghana on the actions of 

Cocobod
722

. 

In the light of the contents of Article 8, the analysis of the Jan de Nul and Hamester awards has 

shown that arbitral panels limited their analysis to the verification of whether the conditions of the effective 

control test had been satisfied by the claimants' evidence. In neither of the disputes, the tribunals focused on 

the form of control allegedly exercised by host states. Similarly, in Lesi and Astaldi, there was a confused 

                                                             
718 See Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), ICJ, Reports 1986 , 
Merits, Judgment, June 27, 1986, paras. 113-115. 
719 See Jan de Nul N.V. and Dredging International N.V. v. Arab Republic of Egypt, para. 173. 
720 The tribunal analysed the claimant's complaints to verify, at the same time, whether responsibility could be attributed to Ghana 
either ex Article 5 or, in the case it would not have been possible, ex Article 8. See Gustav F. W. Hamester GmbH & Co KG v. 
Republic of Ghana, paras. 178 and 198. 
721 According to the tribunal, the high threshold established by the test was functional to the verification of a "general control of the 
State over the entity, and [a] specific control of the State over the particular act in question". See Gustav F. W. Hamester GmbH & 

Co KG v. Republic of Ghana, para. 179. 
722 In relation to the 2001 Price Agreement claim, there was not any evidence that Ghana, through instructions or directives, obliged 
Cocobod to impose the claimant a specific price policy also through the threat of suspending the cocoa beans delivery. The claimant 
was not able to present convincing evidence that either the negotiation phase or the threats on the delivery process had been operated 
under the control of Ghana. The analysis of the second claim related to the 2002 failure in delivering cocoa beans showed that there 
was a "general policy of equitable distribution of the cocoa beans". It was not enough to lead the tribunal to the conclusion that 
Ghana had exercised any form of instruction, direction or control over Cocobod, in order to deprive the claimant's company of the 
beans. Concerning the third claim, the tribunal preventively noticed that "the Claimant made no reference whatsoever to any action of 

the Government. Instead, it only advanced a complaint about the behaviour of Cocobod and its representative, which was said to be a 
violation of the contract". The tribunal then concluded that responsibility could not be attributed to Ghana even in this las t case. 
There was no evidence that the exchange of letters was motivated by any instruction or direction of the Ghanaian government, which 
had not even controlled the content or the existence of those messages. Similarly, the tribunal found difficult to affirm that the 
eventual expropriation of the investment, as a consequence of the government's intervention, had been a consequence of instructions 
imposed upon Cocobod. See Gustav F. W. Hamester GmbH & Co KG v. Republic of Ghana, paras. 199, 200, 257, 267, 278, 285 and 
304. 
See Gustav F. W. Hamester GmbH & Co KG v. Republic of Ghana, paras. 199-200. 
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interpretation of Articles 5 and 8 which inevitably influenced the tribunal's perception of the level of control. 

The result has been the generic application of provisions like Article 8, deriving from the absence of a 

contextualisation and of the interpretation of the problematic terms or concepts. The remarkable attempt of 

arbitral tribunals of relying on the rules on state responsibility has been made more difficult by such 

applications of the rules. 

The analysis of possible different interpretive approaches has been at the core only of the Hamester 

award where the tribunal presented a parallel with international criminal jurisprudence, more inclined to refer 

to the overall control test
723

. The arbitral panel argued that the verification of the existence of a specific 

control is not necessary in international criminal cases, since international criminal jurisprudence agrees that 

"at least for military or paramilitary groups, general control is sufficient"
724

. In similar circumstances, it is 

sufficient to control the conduct of the heads of military or paramilitary groups and not also that of their 

members. Apparently, the tribunal suggested that the effective control test should prevail in international 

investment law, since it "is part of general international law and not concerned with the lower thresholds 

embraced by tribunals" dealing with international criminal cases
725

. Even the ICJ in the Genocide case 

affirmed that the effective control test, used in the Nicaragua case, corresponded to the customary 

international rule codified in ILC Article 8
726

.  

In the end, I agree that in investment disputes arbitral tribunals should rely on the "effective control 

test". The "overall control test" is not stringent enough to avoid the risk host states will be too easily held 

responsible in relation to the conduct of entities over which they generally exercise control, but in the 

specific circumstance considered in a dispute the state was not exercising any form of control. 

 

7. The proliferation of PMSCs in Africa. 

States' increasing reliance on private military security companies (PMSCs), rather than on mercenary 

groups, is a consequence of the change in the perception of these entities. In the last years, countries have 

started perceiving PMSCs as "credible alternatives to the insufficient or inexistent public means regulating 

violence", with their ability of providing more efficient security services
727

.  

                                                             
723 See Gustav F. W. Hamester GmbH & Co KG v. Republic of Ghana, para. 179. 
724 See Gustav F. W. Hamester GmbH & Co KG v. Republic of Ghana, para. 179. 
725 See Schicho L., State Entities in International Investment Law, p. 203. 
726 See Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. 
Serbia and Montenegro), ICJ Reports 2007, Judgement, February 26, 2007, paras. 398-399. See also Cassese A., The Nicaragua and 
Tadić Tests Revisited in Light of the ICJ Judgment on Genocide in Bosnia, European Journal of International Law, Vol. 18, Issue 4, 
2007, p. 650. 
727 See Leander A., The Commodification of Violence, Private Military Companies, and African States, Centre for Development 

Research Working Paper, Danish Institute for International Studies, 2003, p. 3. See also the Report of the British House of Commons' 
Foreign Affairs Committee, Private Military Companies, Ninth Report of Session 2001-2002, reference No. HC 922, August 1, 
2002, p. 5-7. The document can be found at the following link: 
www.publications.parliament.uk/pa/cm200102/cmselect/cmfaff/922/922.pdf. See also Schreier F., Caparini M., Privatising Security: 
Law, Practice and Governance of Private Military and Security Companies, p. 7-8. See also Kinsey C., Private Security Companies. 
Agents of Democracy or Simply Mercenaries?, within Jäger T. ed., Kümmel G. ed., Private Military and Security Companies: 
Chances, Problems, Pitfalls and Prospects, VS Verlag für Sozialwissenschaften, GWV Fachverlage GmbH, Wiesbaden, 2007, p. 87, 
92. 
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The 90s and particularly the end of the Cold War represented a cornerstone for the reformation of 

PMSCs. These companies decided to change the common impression of brutal mercenary groups and 

attempted to evolve into "more legitimate, efficient and respectful of democratic norms and human rights" 

entities
 728

. The need for protection against the threats posed by Communism to market economy had ceased 

and states started implementing new policies for the sensitive reduction of their armed forces
729

. 

Consequently, the considerable number of unemployed former soldiers decided to flow into PMSCs, making 

available their skills to the private sector. In Africa, the end of the Cold War was more accentuated by the 

fact that ex mother-countries and other aid countries decided to cut the costs of the provision of equipment 

and expertise useful to maintain a stable security framework
730

. Furthermore, the end of the pressures 

exercised on the continent by the two superpowers, allowed ethnic or domestic armed conflicts to emerge 

creating a series of new threats that those countries were not prepared to face, opening a huge market for 

PMSCs
731

.  

The reliance on PMSCs' services has been a "necessary evil" to face the economic decline of the 

continent caused by the massive instability occurred after the decolonisation, the continuous national and 

international conflicts, and the inability of states' armed forces to restore a minimum level of stability
732

. 
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Resorting to PMSCs rather than to mercenaries has been a frequent practice especially of states experiencing 

situations of internal instability and lack of organised and functioning military and police institutions, as well 

as in the attempt of solving political issues
733

.  

African countries have often avoided to properly investing in the public security sector as a 

consequence of inability, driving from a lack of "financial and human capital constraints"
734

, or 

unwillingness, interpreted by some scholars as an absence of effort to develop administrative and 

governmental institutions after decolonisation
735

. The only possible alternative to avoid a state of anarchy has 

been the frequent reliance on PMSCs during both armed conflicts
736

, in order to help national armies in either 

their training or in the execution of operative tasks, and the daily government of the state
737

, as a 

consequence of weak police forces. But, the massive reliance on PMSCs' services has frequently arisen 

doubts on the true positive effects of the employment of these private entities
738

. Despite the ethical 

considerations of leaving the management of state security in the hands of private groups and individuals, 

there are also significant political and economic considerations in leaving them ample operative discretion 

and relaxing on the control instruments over their conduct. 
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The use of PMSCs can endanger states' monopoly of the use of force. The continuous weakening of 

national military and police forces, caused by the lack of resources devolved to their maintenance and 

development, will inevitably cause a vicious circle where states will necessarily have to rely on PMSCs for 

the maintenance of domestic stability. In a scenario where the roles of public security forces and PMSCs, 

which are concretely appointed with similar competences, are not clear it is more likely to register 

"accountability issues"
739

. States will tend to reduce available information on private companies' activities 

and, eventually, even try to deny any responsibility for the conduct of these entities whenever they will 

perceive the actions of PMSCs could pose a threat to the state's image. They will tend to disengage from 

external forms of control, a practice which allows the invocation of "plausible deniability"
740

.  

In parallel with the issues of accountability, the most relevant threat deriving from the privatisation of 

security, which can have a negative impact also on foreign investment, concerns the effects on the "balance 

between state institutions" and their effective ability to operate in the territory
741

. The improper financing of 

public security forces or the decision of central governments of not establishing police and military forces 

can most likely create institutional gaps. The privatisation of military and police activities, too often 

corresponds with the privatisation of "the decision-making process"
742

. Both states and foreign investors will 

have to depend on PMSCs, a form of dependence which will force states to continuously rely on these 

entities. Furthermore, any attempt of discharging these companies from their role could pose a threat to 

national stability: a country which has relied for long periods on the services of PMSCs will unlikely be able 

to run an independent and functioning security sector. These organisational lacunae will force states, 

especially the weakest ones, and investors to continue to depend from external services. In the light of these 

considerations, the massive employment of PMSCs can affect the "perception of governmental 

legitimacy"
743

. It is of fundamental importance to carefully evaluate how PMSCs are employed by states and 

evaluate the degree of responsibility of these countries for the actions of private security companies.  

Concerning the economic consequences of hiring PMSCs, the services they provide can be too 

onerous for countries already experiencing serious economic difficulties. For this reason, several African 

states have been licensing these companies to freely exploit national resources (like diamond or titanium 

mines and oil deposits)
744

. The further impoverishment deriving from this practice affects even more the 
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countries with scanter natural resources to trade in exchange for those services. The decision of few PMSCs 

to accept this form of payment, continuing to operate in weak African states during the last 30 years, has 

been interpreted as a desire of diversifying and expanding their activities tempted by the possibility of 

exploiting those countries' national resources
745

. Nevertheless, this practice does not seem lucrative even for 

PMSCs receiving operating licenses. The development and exploitation of mines and other resources is time 

and capital consuming and, unless PMSCs are willing to heavily invest in these fields, this way of repaying 

PMSCs' services is not considered valuable
746

.  

Especially in SSA, military and police forces frequently constitute an obstacle to the protection of 

foreign investment, not only because of their inability of protecting foreign investment, but also because they 

might have "become major sources of insecurity"
747

. The destabilising role of national armies in the frequent 

coups d'état or the involvement of police forces in episodes of corruption, violence or other illicit affairs are 

one of the main concern among foreign investors. The inability of the most part of national governments to 

effectively deal "with the public demand for [the most basic] services"
748

, has only contributed to the 

worsening of the perception of security among citizens and foreign investors
749

.  
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Foreign investors wishing to integrate the physical protection of their investment in sensitive 

territories usually hire PSCs or attempt to finance and increase "the security forces/military of host 

governments"
750

. The negative effects on the physical protection of foreign investment deriving from the 

inadequate training of both military and police forces has motivated foreign investors, especially 

multinational corporations, to provide training to host states' military and police corps
751

. Ideally, foreign 

investors should intervene in three related areas to assure a full protection of their investment: establishing 

security departments within their structure, relying on local security forces including "sub-contractors and 

state security", and, eventually, looking for the support of "local communities"
752

. Stronger relationships 

between states' armed forces and private investors' security personnel can lead to mutual benefits
753

. Foreign 

investors will benefit from the presence of recognised state officials who, with a proper training will be able 

to offer more adequate protection. Host states will benefit from more advanced training techniques which 

can be extended to the training of the rest of national armed forces, diminishing, in this way, the dependence 

from PMSCs services, maintaining the necessity of more adequate investment on national military and police 

forces. 

In the end, the proliferation of PSMCs is posing a threat also in terms of regulation of their activities. 

PMSCs have developed on the remains of mercenary groups but present different features which make 

impossible to apply to them the same existing rules. PMSCs cannot be compared to mercenary groups 

because of the differences in the structural apparatus and the activities performed in hiring states. But, 

despite the evident necessity of properly identifying these private entities and defining their characteristics 

and competences, national legislations and international law have not evolved accordingly. Attempts of 

identifying the implications of the use of these private companies and the possible solutions to limit their 

possibility of remaining unpunished for breaches of international law have been made in the last years. 

Nevertheless, the concrete effects of new regulations have been minimal or inexistent, leading to the 

conclusion that a more effective approach to the issue is demanded. 
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8. The attribution of responsibility for the conduct of PSCs. 

Host states' inability or unwillingness to use all the means at their disposal to effectively protect 

foreign investment has generally caused the progressive reliance of foreign investors on PSCs. In some 

cases, this has translated into states' practice of requiring foreign investors to provide for their own security 

or of hiring themselves these private companies to protect investors. This practice has led to the progressive 

transfer of public security functions to private companies and the rising of an "accountability issue". The 

problem is whether and to what extent, in case of damages caused by the actions of PSCs, host states can be 

held internationally responsible for the conduct of these companies
754

. The objective of the following 

paragraphs will be to ascertain existing international rules allowing the attribution of responsibility to states. 

The hope is that, highlighting existing legal instruments to make states accountable for the conduct of 

PMSCs, states will be encouraged to improve international or national regulations establishing more clear 

competence boundaries for both private and public security forces and effective mechanisms of control over 

private contractors.  

I will be focusing on the rules on state responsibility with specific reference to the ILC Articles. The 

analysis will concern the conduct of PSCs and not of PMCs, and will not be specifically dealing with 

situations of armed conflicts. The most part of studies on PMSCs focus on PMCs mainly in times of war, but 

the physical protection of foreign investment needs to be constantly assured also in times of peace. I will 

consider the actions of PSCs since they "are companies that specialize in providing security and protection of 

personnel and property, including humanitarian and industrial assets"
755

 and, thus, are the private contractors 

usually employed to protect foreign investment in unstable countries. Generally, studies on the possibility of 

attributing PSCs' conducts to host states have been made in relation to the compliance with international 

humanitarian law and human rights law. These studies tend to consider the conduct of PSCs' hired by both 

host states and foreign investors. But, the present dissertation is aimed at considering the protection and 

security owed to foreign investors and investment, thus I will not be following the same analytical path. I 

will consider the specific circumstance of PSCs hired by host states, whose conduct can have negative effects 

on foreign investors or investment, highlighting the implications for hiring countries. 

In this light, it will be essential to verify the level of connection between a PSC and the hiring state. 

The ILC Articles which are most likely to be referred to in the attempt of verifying whether the conduct of 

PSCs hired by states can be attributed to the latter are Articles 4, 5, 7 or 8. Thus, the purpose of the following 

paragraphs will be to determine which Articles are more likely to be used in relation to PSCs' conduct. 
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a) ILC Article 4. 

The conduct of a PMSC could be attributed to the hiring state if it was equated to state organs and the 

most realistic hypothesis is that the company has been included in the hiring state's armed or police forces. 

The private nature of PMSCs does not allow the attribution to states of the conduct of PMSCs acting as 

corporations ex ILC Article 4
756

. Different conclusions can be drafted from the hypothesis a PMSCs' 

employees exercise competences typical of state organs, as a consequence of the attribution of the same 

rights and responsibilities of armed or police forces
757

. If a state requires, by law, private contractors to 

exercise competences similar to public security organs', these individuals can be considered as temporarily 

belonging to the host state armed or police forces. This practice, which was used for instance by Sierra 

Leone and Papua New Guinea a decade ago respectively with Executive Outcomes and Sandline, was typical 

of that period and has not been continued over years
758

. It would be against the interests of both hiring states 

and PMSCs that private employees could be considered as a part of the hiring state's armed forces. For the 

hiring state, there could be higher implications in terms of easiness of attributing a certain conduct to the 

state. For the PMSC, the inclusion in the state's structure could bring higher responsibilities and duties which 

the private contractor may not be inclined to comply with. 

In a scenario where it seems unlikely that PMSCs will be de iure included among state organs, the 

issue of de facto state organs assumes more relevance. The official incorporation of a private company's 

employees within a state's armed forces does not arise any doubt on the possibility of qualifying them as a 

state organ. Issues arise when the state does not explicitly qualify the PMSC as a state organ. In 2005, a 

group of experts from academies, legal institutes and national institutions operating in the human rights and 

foreign affairs fields reunited to discuss PMSCs and the effects of their conduct on state responsibility
759

. 

They underlined that the only circumstance in which a PMSC can be considered comparable to a state organ 

is if it is assimilated to the armed forces of the country in which it operates, according to the contents of 

Article 4(a)(1) of the III Geneva Convention
760

. On the contrary, the possibility of including a private 

contractor among a state's armed force will not happen if it can be compared to other militias or volunteer 

corps, according to Article 4(a)(2) of the III Geneva Convention. 

The ICJ considered the issue in several occasions, namely in the Nicaragua
761

, Congo
762

 and 

Genocide
763

 cases. The present analysis has shown that any reference to ILC Article 4 has usually been made 
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in relation with PMCs' conduct and not with PSCs'. Both the experts group and the ICJ have been referring to 

situations of armed conflicts, where private armed groups operated along with states. None of these cases 

concerned the circumstance of private companies providing security services which, on the contrary, "will 

usually not qualify as de facto organs due to the independence they tend to have in planning their 

operations"
764

.  

In the light of the present considerations, ILC Article 4 does not seem useful while discussing the 

attribution of PSCs' conduct to hiring states, since their duties are not likely to be those of state organs. 

Article 4 seems more apt to be associated with the conduct of PMCs hired by states and operating in war 

scenarios in addition to states armed forces, like it happened when Executive Outcomes intervened in the 

Sierra Leonean and Angolan civil wars. In similar occasions, PMCs can be considered as state organs since 

they carried out activities typical of states' armed forces. Thus, the analysis necessarily has to move to the 

other relevant ILC Articles, namely Articles 5, 7 and 8, in order to verify the possibility of attributing the 

conduct of non combatant PSCs to hiring states. 

 

b) ILC Article 5. 

Differently from ILC Article 4, Article 5 seems to be better applicable to recent state practice of 

hiring PSCs and appointing them with security competences typical of states, without including these entities 

either de iure or de facto within the state's structure. The frequent attempts of states not to be held 

responsible for the conduct of the PSCs they hire mirror the risk that ILC Article 5 has been designed to 

avoid. States tend to deny any form of control over PSCs' actions by virtue of the fact that private contractors 

are private entities entirely untied to the state. But, the main purpose of Article 5 is exactly to prevent states 

                                                                                                                                                                                                          
complete dependence on United States aid". It was impossible for the ICJ to conclude that "the contra force [could] be equated for 
legal purposes with the forces of the United States". Thus, in the hypothesis a state exercises a significant degree of control over an 
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762 In the Genocide Case, the ICJ consolidated the point of view expressed in the Nicaragua Case. The question before the ICJ was 
whether the conduct of a person or a group can be attributed to a state even if "they do not have the legal status of State organs", but 
act as de facto state organs. Significantly, the ICJ recognised that the conduct of private individuals or groups, "for purposes of 
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Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), ICJ 
Reports 2007, Judgement, February 26, 2007, paras. 392, 393 and 397. 
763 In the Congo case, the ICJ unequivocally established that the conduct of the Uganda People's Defence Force (UPDF), the national 
army, was attributable to Uganda "being the conduct of a State organ". Nevertheless, the same conclusion could not be extended to 

the Movement for the Liberation of the Congo (MLC) which, during the Second Congo War, controlled the north of the state and was 
backed by Uganda. In the Nicaragua and Genocide cases the ICJ relied on the concept of "complete dependence". In the Congo case, 
the Court affirmed that there was no proof that Uganda either "created" the MLC or controlled its activities, even though the 
respondent explicitly admitted "giving training and military support" to the rebel group. The ICJ concluded that the MLC's conduct 
could not be attributed to Uganda ex ILC Articles 4, 5 or 8, because those two requirements were not met. See Armed Activities on 
the Territory of the Congo Case (Republic of the Congo v. Uganda), ICJ Reports 2005, Judgment, December 19, 2005, paras. 160 
and 213. 
764 See Hoppe C., Passing the Buck: State Responsibility for Private Military Companies, p. 991. 
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from avoiding the attribution of a conduct by authorising entities external to the state's structure to execute 

that specific activity.  

The initial fundamental step to verify whether a PSC's conduct can be attributed to the hiring state ex 

Article 5 is to establish if the host state has appointed the PSC with the ability of exercising elements of 

governmental authority. The group of experts, mentioned in the previous paragraph, has pointed out that 

Article 5 focuses on "governmental authority", rather than on "governmental activity". The concept of 

"governmental authority" is broader and allows the inclusion of the actions of PSCs, while the latter concerns 

a narrower range of activities and entities not allowing the inclusion of PSCs
765

. States can differently 

interpret the concept of "governmental authority", but the ILC has defined some areas "commonly regarded 

as intrinsically public in nature" which imply the use of governmental authority
766

. The ILC has referred to 

private security firms and to the circumstance of private security firms' employees hired to exercise duties in 

correctional facilities
767

. Unfortunately, the example included in the commentary to the Article depicts a 

scenario which is rather different from the competences PSCs are normally required to exercise while 

protecting foreign investment. The uncertainty surrounding the definition of activities implying the exercise 

of governmental authority could be solved through the adoption of a "hardcore list [of activities] for which 

there is consensus"
768

. A similar list could include the "exercise of police powers" among the activities 

requiring the exercise of puissance publique, since it is an activity normally exercised by PSCs protecting 

foreign investment. 

BITs provisions assuring foreign investors full protection and security establish a clear obligation for 

host states to exercise elements of governmental authority. The reliance on armed or police forces for the 

protection and security of foreign investment necessarily requires the exercise of puissance publique. 

Furthermore, every time an international agreement requires a state to "carry out a task or achieve a given 

result" the international obligation implies per se the exercise of governmental authority, in line with Article 

5
769

. A state cannot justify its failure in complying with an international obligation invoking the appointment 

of a PSC for the realisation of the international obligation established in a treaty
770

. The private contractor 

will exercise the same elements of governmental authority as public security forces in order to comply with 

the obligations set in the hiring contract. The point of view that treaties' obligations requiring the 

achievement of a specific result generally demand the exercise of governmental authority could seem too 

broad. It could lead to the conclusion that almost every obligation included in a treaty automatically implies 

the exercise of governmental authority, emphasising the possibility of attributing a conduct to the state in 
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every circumstance. But, in relation to the specific obligation to assure protection and security to foreign 

investment and investors it does not seem improper to affirm that such obligation requires the exercise of 

puissance publique, eventually allowing foreign investors to invoke ILC Article 5 for any damage suffered 

as a consequence of PSCs' activities. 

In order to ascertain whether an action has been carried out while exercising governmental authority, 

it can be helpful to verify the purpose of that action: whether it can be qualified as an act iure gestionis or 

iure imperii. Verifying that an action was not executed in a "private capacity", not having for instance a 

commercial purpose, but was rather aimed at realising a police, military or administrative purpose can help 

in determining that such action has been executed de iure imperii. Eventually, this qualification would 

enlighten that that action has been carried out exercising governmental authority, since its nature required the 

state not to act in its "private capacity".  

The qualification of a certain activity as requiring the exercise of governmental authority could be 

more easily determined also by answering to the question whether a PSC can perform a certain activity 

"without the government's permission"
771

. Accordingly, in the circumstance of a PSC hired to integrate 

police activities or to enhance the protection the state guarantees to foreign investment, the private entity 

would unlikely be able to execute those duties without the exercise of puissance publique and the hiring 

state's authorisation. Unlike the participation of PMSCs in armed activities or in the interrogation of 

detainees, doubts have been expressed circa the possibility of considering an exercise of governmental power 

the practice of PSCs of training hiring states' military or police forces. 

Verifying whether an action can be qualified as iure imperii or that it cannot be executed without the 

hiring state's authorisation are two useful tests to determine whether that action implies the exercise of 

puissance publique. These are not "absolute" tests, they provide an indisputable help in ascertaining if it is 

possible to invoke ILC Article 5, but they should not be the only means to rely on. They can integrate each 

other, but cannot direct to an exhaustive conclusion and, for this reason, it is fundamental to look at the other 

requirements of Article 5. 

Article 5 also requires that the entity exercising governmental authority is empowered to exercise 

such authority by the state's domestic legislation. The acts through which a state can appoint a PSC can be 

more or less generic, but it seems unlikely that a state will adopt a specific legislative act to appoint a private 

contractor
772

. It is more plausible that the state will explicitly appoint a "governmental authority to delegate 

its powers to" a PSC
773

 or it will directly authorise the entity by granting a license or another similar proxy to 

the PSC. In this light, it does not seem likely that the conclusion of "a contract between the state and the 

company is... sufficient per se to bring the latter within the scope of the provision"
774

. A contract is an 
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agreement which can hardly be intended as a means to authorise a private entity to exercise governmental 

authority, I believe it is necessary a more official investiture. 

One last requirement included in ILC Article 5 is that the entity is "acting in that capacity" while 

carrying out the internationally wrongful conduct. Accordingly, the activities carried out as a private entity 

and not in the exercise of puissance publique, even though to implement the duties established in the hire 

contract, cannot be attributed to the hiring state. 

Article 5 refers to circumstances in which the typical state functions implemented through the 

exercise of governmental authority have been privatised. A possible risk related to the privatisation of state 

functions for a long time is that they will be no longer considered as state function requiring the exercise of 

governmental authority
775

. The consequence of the constant appointment of PSCs to provide the basic 

security services to foreign investment sites, foreign investors or their personnel could be the inability of 

qualifying that form of police protection as an exercise of governmental authority. The final result could be 

the impossibility of attributing the fraudulent PSCs' conduct to the hiring state, ex Article 5, since that 

security activity cannot be considered as a typical state function anymore. 

 

c) ILC Article 7. 

The relevance of ILC Article 7 lies in the possibility of extending the attribution of a conduct to a 

PSC's hiring state also in the hypothesis the entity exercising governmental authority acted ultra vires. 

Article 7 is a corollary to both Articles 4 and 5 and its complementary role is fundamental because, "since 

PMSC misconduct will rarely be authorised by the hiring state and may even be explicitly prohibited"
776

, 

there is the need of a provision covering a broader range of circumstances. Hiring countries do not tend to 

qualify these private organisations as armed or police forces and they could hardly be considered as de facto 

organs because of the autonomy "they tend to have in planning their operations"
777

. The only restriction to 

the possibility of leading a conduct back to Article 7 is the requirement that the entity has acted in 

governmental capacity while carrying out the action believed internationally wrongful. In a similar scenario, 

"off-duty conduct would give rise to responsibility for a national soldier", but the same consideration cannot 

apply to the actions of a PSCs' employees
778

. 

 

d) ILC Article 8. 

Once it has been verified that Article 5 cannot be applied, Article 8 is the last provision on state 

responsibility which can be recalled in order to attribute the conduct of a PSC to the hiring state. In the 

previous paragraph it has been highlighted that hiring contracts cannot be interpreted as an official 
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appointment by law to exercise governmental authority. At the same time, in the light of Article 8, the same 

contract could be interpreted as a way through which the state can instruct, control or direct the activities of 

the PSC. 

Of the three actions arising state responsibility mentioned in Article 8, it is more likely that a hiring 

state will control or direct the PSCs operating in its territory, rather than instruct them. Unlikely, a state 

would explicitly instruct a private contractor to breach international law
779

. But, in the rare hypothesis the 

hiring state has explicitly instructed a PSC to do so, it is necessary to prove that the instruction was given in 

relation to each operation in which the PSC was expected to act according to instructions
780

. In the specific 

circumstance a PSC is required to carry out multiple activities, it will be necessary to separate the activities 

in which the state directly participated in with its instructions from those where the state did not have any 

decisional role.  

Necessarily, states' instructions have to be specific. A pragmatic example could be the case where the 

hiring state authorises a PSC to shoot individuals indiscriminately in order to protect a foreign investment's 

premises, like a mine or an oilfield
781

. In this circumstance, the order to shoot without any previous 

inspection of individuals' identities constitutes a breach of international law, allowing the invocation of 

Article 8. Another case could concern the too broad definition of a PSC's duties and competences in the hire 

contract. Defining private companies' duties too broadly is not internationally wrongful per se, but it could 

give the PSC the discretionary power of implementing internationally wrongful actions
782

. The ILC has tried 

to clarify this circumstance stating that "such cases can be resolved by asking whether the unlawful or 

unauthorized conduct was really incidental to the mission or clearly went beyond it"
783

. Nevertheless, the 

expression "incidental to the mission" leaves more questions unanswered than providing an effective 

clarification, especially because it gives states a broad interpretative power on the value of the term 

"incidental". Thus, the best solution to this second circumstance is that hiring states will define, from the 

beginning, the competences and the limits of PSCs' actions. 

According to Article 8, the state's direction or control has to be "relate[d] to the conduct which is said 

to have amounted to an internationally wrongful act"
784

. A PSC's conduct can be attributed to a hiring state 

only if it has been proved that the state instructed or controlled the company to carry out the wrongful action 

or omission. Verifying the competences included into a hire contract concluded with a private contractor is a 

necessary step to ascertain whether the conduct of the PSC is attributable to the hiring state ex Article 8
785

. 

Concerning the contractual relationship, it is fundamental to verify the "existence of a real link between the 
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person or group performing the act and the state", "the mere recruiting is not sufficient"
786

. It is also 

necessary that the PSC's duties and competences are clearly listed, in order to reduce to a minimum the 

possibility of attributing any eventual wrongful conduct of the PSC to the state. Contracts not including 

clearly defined competences increase the possibility of interpreting the absence of limits as an authorisation 

for the PSC to use any means believed appropriate to comply with its requirements
787

. An unclear contract 

can be dangerous for both the hiring state and the PSC. The state could rely on the lack of clarity of the 

contract to broaden the initial mandate attributed to the private contractor
788

. The PSC could go well beyond 

the limits that the state might have implied, even eroding the state's sovereignty
789

. 

International tribunals' jurisprudence has usually relied on the "effective control test" and it is 

doubtful whether this practice will be changed, in disputes involving PSCs, to allow the application of a 

different "control test". It should be asked whether, in relation to PSCs, it would be better to rely on the 

"overall control test" or to introduce a "softened effective control test". Normally, hiring states tend to 

control the general lines of PSCs' operative strategies and do not exercise a pervasive control over every 

operative phase, thus "actions outside the scope of those instructions would not be attributable"
790

. 

In the Nicaragua Case, the ICJ had to deal with the actions of the contras which, in its opinion, were 

not under such a control from the US to conclude that their conduct could be attributed to the US, ex ILC 

Article 8. The ICJ consolidated its practice on the "effective control test" also in the Congo
791

 and 

Genocide
792

 cases. In the Genocide Case, the ICJ specified that "the acts alleged to have violated 

international law were in general in a relationship of “complete dependence” on the respondent State... [that 

it had] to be proved that they acted in accordance with that State’s instructions or under its effective 

control”
793

. The ICJ recognised the "particular nature" of the crime of genocide, but it also believed that that 

nature could not justify a departure from its consolidated practice. Usually, private contractors having 

relations with hiring states' armed or police forces maintain a sort of "informal coordination" with state 

organs in order to exchange information and coordinate action, but it does not seem likely that such 

relationship will correspond to a form of control
794

. A similar consideration can be applied also to the case 

where the private contractor's only link with a state is the issuance of a license for its operation in a third 

state's territory
795

. 
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The ICTY in the Tadič Case did not rely on the "effective control test" used in the Nicaragua Case 

since it was deemed too stringent. The Appeals Chamber's stated it would have been sufficient to determine 

the "role in planning the military actions... in addition to [their] financing" to verify the control exercised 

over a private group by either the hiring or exporting state
796

. The reason behind this changed approach was 

the attempt of avoiding states' from "escaping international responsibility by having private individuals carry 

out tasks that may not or should not be performed by State officials"
797

. The Appeals Chamber also 

underlined the importance of the proximity between the hiring state and the territory where private 

contractors' operations take place: the closest they are, the less control is required to verify the applicability 

of ILC Article 8
798

. Accordingly, it seems reasonable to expect that if the hiring state is also the territorial 

state in which the private company will operate, it will not be necessary to apply the "effective control test", 

but a less stringent test will suffice such as the "overall control test"
799

. A case-by-case approach continues to 

be the best way to verify the true state's control, but the proximity criterion undoubtedly helps to maintain a 

more realistic approach. 

The necessity of adapting the "control test" to the circumstance of PSCs hired by a state is far more 

important if we think to PSCs' role within host countries. In Nicaragua and Genocide cases, the ICJ had to 

decide on disputes where mercenaries operated without the knowledge of the state in whose territory they 

were deployed and the alleged controlling state differed from the territorial state. In similar circumstances, it 

was reasonable to expect that the ICJ would have relied on a stricter test, the "effective control test". But, 

those circumstances were entirely different from the background of the Tadič Case, which moved the ICTY's 

decision of adopting a different test, and from the circumstance a territorial state is also the hiring country of 

a PSC. Moreover, controlling the activities of an entire PSC is different than controlling the single mission of 

a company's employees
800

. A PSC probably cannot be controlled since it is a private entity often operating in 

different countries and scenarios. It is more likely for the state to exercise control or direction over the 

employees' activities, since their activities are regulated by contracts. Through hire contracts a state can 

exercise a pervasive control over the PSC's activities if the duties are properly clarified and do not leave a too 

broad discretionary power. These contracts should rule every aspect of a PSC's mission, from its hiring to the 

execution and the means made available to the company by the state. In the hypothesis a contract is enough 

precise, it "would appear to go a long way towards fulfilling the effective control threshold"
801

. 

Article 8 has helped to spread some light also on the circumstance, highlighted by the establishment 

by the Angolan government of two PSCs, where a state establishes autonomous PSCs and on the relationship 

between the PSC and the hiring country. The commentary to Article 8 has specifically dealt with the conduct 

of state-owned and controlled enterprises, established either by law or by other procedures
802

. The ILC has 
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specified that the conduct of these entities, generally considered separate and autonomous from the state by 

international law, shall be attributed to the country only in the circumstance the allegedly wrongful actions 

have been carried out in the exercise of governmental authority, ex ILC Article 5. On a case-by-case basis, it 

is necessary to verify that, in a specific occasion, either the company was exercising governmental authority 

or the state "was using its ownership interest in or control of a corporation specifically in order to achieve a 

particular result". 

In the end, the analysis of the possibility of attributing PSCs' conduct to hiring states has confirmed 

the initial assumption that it is more likely that responsibility will be attributed to a state for the actions of a 

soldier, rather than for the actions of a private contractor
803

. The circumstance where an internationally 

wrongful conduct has been performed by a state's military or police forces is easier to attribute to the state, 

because of the different relationship existing between the host state and the private company operating in its 

territory. Especially in relation to PSCs, since the hypothesis of attributing their conduct to the hiring state ex 

Article 4 has been discarded since the beginning, it is even more difficult proving state responsibility. The 

high thresholds established by Articles 5 and 8 have not made this purpose easier. Help could come from a 

more "relaxed" interpretation of the "control test", but it seems rather difficult that a new jurisprudence will 

prevail over an already consolidated one. For this reason, it is necessary that states will try to fill in this 

normative gap by adopting domestic regulations or concluding specific international agreements aimed at 

defining the conduct which is expected by private contractors and their relationship with hiring states. 

 

 

SECTION III. The attribution of conduct of private individuals and groups of persons to the 

state. 

1. State responsibility for the actions of revolutionary movements. 

Revolutionary movements have contributed to define the history of post-colonial Africa with their 

frequent attempts of seceding or overthrowing legitimate governments. The activities of these groups can 

pose serious threats to the physical security of foreign investors and investment. Generally, the conduct of 

private individuals cannot be attributed to a state under international law
804

, but the general rule can be 

derogated in the specific case of the activities of revolutionary groups. This rule has been included in ILC 

Article 10, specifically dealing with the conduct of insurrectional or other movements. The first two 

paragraphs of Article 10 concern the possibility of attributing responsibility for the conduct of revolutionary 

movements to a state if the movement establishes either a new government or a new state
805

. 
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The two paragraphs ground on the generally accepted rule (recalled also in the Venezuelan Railroads 

Case), concerning damages suffered by foreign investors during an insurrection, that a state cannot be held 

responsible for the damages to foreigners and their properties caused by an insurrectional movement "unless 

the revolution was successful"
806

. Similarly in Sambiaggio, where the dispute concerned aliens' security and 

the attribution of international responsibility to the host state for the actions of revolutionary forces, the 

Umpire recalled the general rule that a "government should not be held responsible for the acts of 

revolutionists"
807

. Concerning the specific events of the dispute, the Umpire added that "the revolutionists 

were beyond governmental control, and the Government [could not] be held responsible for injuries 

committed by those who [had] escaped its restraint"
808

. Several years later, the tribunal in Home Missionaries 

Society, a dispute concerning several murders and the destruction of a mission's premises during a revolt, 

similarly stated that responsibility cannot be attributed to a state for the conduct of an insurrectional 

movement that acted "in violation of its authority"
809

.  

In the commentary to Article 10, the ILC has referred to a dispute involving South Africa and 

Namibia in order to complete its reasoning on the conduct of insurrectional movements with concrete 

examples
810

. The dispute, Minister of Defence v. Mwandinghi, originated in 1987 during the South African 

administration of Namibia and continued after the latter's independence. Mr. Mwandinghi claimed he had 

been shot by South African Forces operating in Namibia. Initially, he asked South African authorities 

compensation for the damages suffered, but, after Namibia's independence, he addressed his claims to the 

new state, which accepted to participate in the proceeding by virtue of Article 140(3) of the new 

Constitution
811

. Despite the ILC's assertion that the dispute allows to better comprehend Article 10, I agree 

                                                                                                                                                                                                          
can be considered as new governments. It is to protect the state from the attribution of the conduct of revolutionary movements which 
have been included in a new government, for necessities of national stability and "overall peace settlement". If the revolutionary 
movement is able to establish a new state, necessarily the new entity has to emerge from an event like secession or  decolonisation. 
The responsibility for the movement's conduct will be attributed only to the new subject, in a spirit of "structural and organic 
continuity" between the former revolutionary movement and the new state. See the Draft Articles on the Responsibility of States for 

Internationally Wrongful Acts with commentaries at Article 10, paras. 7-8. See also Dumberry P., New State Responsibility for 
Internationally Wrongful Acts by an Insurrectional Movement, European Journal of International Law, Vol. 17, Issue 3, 2006, p. 605. 
806 See French Company of Venezuelan Railroads Case (France v. Venezuela), UNRIAA, Vol. 10, 1902, p.  
807 In the Umpire's opinion, still valid nowadays, "revolutionists are not the agents of government, and a natural responsibility does 
not exist; their acts are committed to destroy the government, and no one should be held responsible for the acts of an enemy 
attempting his life". See Sambiaggio Case (Italy v. Venezuela), Italy-Venezuela Mixed Claims Commission (1903), RIAA, Vol. X, 
1960, p. 513. 
808 See Sambiaggio Case, p. 513. 
809 See Home Frontier and Foreign Missionary Society of the United Brethren in Christ (United States) v. Great Britain, UNRIAA, 
Vol. VI, 1920, p. 44. 
810 See the Draft Articles on the Responsibility of States for Internationally Wrongful Acts with commentaries at Article 10, para. 14. 
811 See Minister of Defence v. Mwandinghi I., Supreme Court of Namibia, Case No. SA 5/91, Judgment, October 25, 1991. The 
document can be found at the following link: www.saflii.org/na/cases/NASC/1991/5.html. The proceeding was initially issued 
against South African authorities, since they were the administering power, namely the Cabinet of the Interim Government of South 
West Africa (present Namibia) and the South African Minister of Defence. The government of South Africa claimed that its troops' 
activities could be qualified as acta iure imperii and, thus, it was "immune to the jurisdiction of the Courts of Namibia". On March 

21, 1990, Namibia became an independent sovereign state, a different entity from the South West Africa, but the proceeding was 
started before the independence as well as the shooting took place around the same period. The question before the Court was 
whether Namibia was "liable to compensate the Respondent, in respect of crimes allegedly perpetrated by servants of the previous 
administration at a time when that administration controlled the territory of Namibia". The South African Minister contended "that 
any liability that might have vested in him as South African Minister of Defence had passed to the Namibian Minister of Defence". 
The Court highlighted that Namibia was a new international subject, entirely different from its predecessor, but it could not  avoid to 
recall Article 140(3) of the Namibian Constitution. The peculiar provision affirms that "anything done... prior to the date of 
Independence by the Government, or by a Minister or other official of the Republic of South Africa shall be deemed to have been 
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with scholars criticising that similar events could be referred to comment a provision dealing with the 

attribution of responsibility for the wrongful conduct of a revolutionary movement having established a new 

state or government. The dispute concerned the case of a newly independent country, Namibia, assuming 

responsibility for the conduct of the armed forces of the state previously lawfully administering the territory, 

South Africa. It did not concern the wrongful actions of a revolutionary group and, thus, it is not pertinent to 

ILC Article 10. 

The issue of the establishment of a new state and the attribution of conduct for the actions of a 

revolutionary group has been more correctly considered in a group of national judgments released by the 

French Conseil d'Etat and relating to the independence of Algeria
812

. The Evian Accords sanctioned the end 

of the Algerian War and recognised Algeria's sovereignty and right to self-determination. During the 

independence war, however, several French citizens had suffered damages and later resorted before French 

courts looking for compensation. 

The Perriquet and the Hespel cases concerned damages occurred to French citizens' rural property in 

Algeria which had been caused by the operations of insurrectional movements
813

. The Commission 

d'arrondissement des dommages de guerre de Paris initially rejected the compensation requests, but later, the 

Conseil d'Etat reversed those judgements. The Conseil d'Etat recalled Article 18 of the "Déclaration de 

principes relative à la coopération économique et financière" and the following "Protocole judiciaire", 

establishing that Algeria had assumed all the rights and obligations previously contracted by France in its 

name
814

. Reparation could be requested to France, but Algeria should have paid for the damages caused by 

the FNL (Front National de Libération) before independence
815

. Algeria should have paid only for the 

damages caused by the FNL, while it would not have been responsible and would not have had to 

compensate for French organs' conduct in the attempt of eradicating the revolutionary movement
816

. Obliging 

France to compensate the plaintiff would have corresponded to an admission of fault, when the background 

of the dispute showed that "damages were attributable to the [Algerian] insurrectional movement"
817

. France 

should have had to pay only for the damages caused by its army. 

                                                                                                                                                                                                          
done by the Government of the Republic of Namibia or by a corresponding Minister or official". Minister of Defence v. Mwandinghi 
and the interpretation of Article 140(3) of the Constitution were considered in a dispute which arose the following year. See  
Government of the Republic of Namibia and the Minister of Finance v. Cultura 2000 and Brandt J. J., Supreme Court of Namibia, 

Case No. SA 2/92, Judgement, October 15, 1993, p. 20 and ff. The judgement can be found at the following links: 
www.saflii.org/na/cases/NASC/1993/1.html and www.superiorcourts.org.na/supreme/docs/judgments/civil/Government-Cultura.pdf. 
812 These cases have been considered in Dumberry P., New State Responsibility for Internationally Wrongful Acts by an 
Insurrectional Movement, p. 613-615. 
813 See Perriquet case, Mr. Hubert X, Conseil d'Etat, 3 SS, Case No. 119737, Decision, March 15, 1995. See also Hespel case, 
Consorts d'X,, Conseil d’Etat, 2/6 SSR, Case No. 11092, Decision, December 5, 1980. 
814 The Declaration of Principles was adopted on March 19, 1962, and Article 18 states that "Algeria shall assume the obligations and 
enjoy the rights contracted on behalf of itself or of Algerian public establishments by the competent French authorities". The 

document can be found at the following link: 
http://fothman.free.fr/Accbitxt/Eco/dz_eco/dzeco190362coopeco/dzeco190362coopeco.html. The Judicial Protocol was adopted on 
August 28, 1962, and was included within the framework of the Declaration of Principles. The document can be found at the 
following link: www.justice.gouv.fr/art_pix/eci_conv_algerie.pdf. See also Dumberry P., New State Responsibility for 
Internationally Wrongful Acts by an Insurrectional Movement, p. 613. 
815 See Perriquet case, Mr. Hubert X. 
816 See Perriquet case, Mr. Hubert X. 
817 See Hespel case, Consorts d'X. 
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In three other emblematic cases, namely Etablissements Henri Maschat, Consorts Hovelacque and 

Grillo, the French Conseil d'Etat declared its lack of competence in deciding cases where damages had been 

caused by Algerian rebellious groups. The new Algerian state was the recipient of the obligations France 

already contracted on behalf of its colony
818

. France was solely responsible for the damages caused by its 

armed forces in the attempt of defeating insurgents and that it was impossible to transfer upon the European 

state also Algeria's obligations
819

. The plaintiffs should not have been compensated by France because the 

damages caused by the FNL and the consequent prejudice for French citizens "directly originat[ed] within a 

foreign state" and they could have not been attributed to France
820

. 

Algeria was never involved in the proceedings before French courts and, consequently, it has never 

been held responsible for the conduct of the Front National de Liberation. However, the above-mentioned 

judgments can be defined as a "declaration of principle", restating that a newly independent state is 

responsible for the conduct of the revolutionary movement which prevailed over the former legitimate 

government and that it is the new international subject that should compensate for the damages caused by the 

insurrectional movement. These judgements clearly demonstrate that the FNL's conduct before Algerian 

independence had to be considered as that "of the future state of Algeria"
821

. The ILC, instead of recalling the 

Mwandinghi case to complete its analysis of Article 10, should have referred to disputes more similar to the 

above-mentioned ones involving Algeria. Those judgments have better demonstrated that the conduct of an 

insurrectional movement succeeding in establishing a new government or state is attributable to the latter. 

 

2. The consequences of a failed insurrection. 

ILC Article 10(3) covers the residual circumstance an insurrectional movement fails to prevail over 

the legitimate government and refers to the issue of state responsibility in the eradication of the 

insurrectional movement as well as the due diligence principle. The provision concerns the possibility of 

attributing a conduct to a state according to Articles 4 to 9, "however related to that of" a revolutionary 

movement. Article 10 only applies in "exceptional cases", when a state is "in a position to adopt measures of 

vigilance, prevention or punishment in respect of the movement’s conduct but improperly [fails] to do so"
822

. 

Over the years, insurrections' failure has been at the core of several arbitral disputes and one of the issues 

most frequently debated has been the compliance of the legitimate government with the due diligence 

principle. In some disputes of the beginning of the 20
th
 century, like Home Missionaries Society and the 

Spanish Zone of Morocco Claims, arbitrators' interpretations of state responsibility in circumstances of 

                                                             
818 See Etablissements Henri Maschat case, Conseil d'Etat, Case No. 04878, Decision, May 10, 1978. 
819 See Consorts Hovelacque case, Conseil d'Etat, 2/6 SSR, Case No. 35028, Decision, January 13, 1984. 
820 In Grillo, the Conseil d'Etat considered the previous decisions of the Administrative Appeal Court of Lyon and the Administrative 
Tribunal of Nice which had rejected the plaintiff's request for compensation for the damages caused by the revolutionary movements 
as a consequence of Algeria's failure in compensating him. See Grillo case, Conseil d'Etat, 10 / 7 SSR, Case No. 178498, Decision, 
July 28, 1999. 
821 See Dumberry P., New State Responsibility for Internationally Wrongful Acts by an Insurrectional Movement, p. 615. 
822 See the Draft Articles on the Responsibility of States for Internationally Wrongful Acts with commentaries at Article 10, para. 15. 
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insurrection and states' obligation of acting diligently can help with the identification of similar issues in 

more recent investment disputes
823

. 

The Home Missionaries Society case concerned several murders and the destruction of an American 

mission's premises, during a revolt in a district of the British Protectorate of Sierra Leone burst out at the end 

of the 19
th
 century by the hand of natives caused by the introduction of a new tax

824
. The United Kingdom 

recognised that, even though the choice of pursuing the implementation of a new controversial tax was 

mainly correct, the execution caused negative effects
825

. For their part, the US contended that Great Britain 

had been well aware of the local population's resentment and had decided to continue with the execution of 

the planned measure. In their opinion, that behaviour showed UK's negligence in maintaining public order 

and protecting foreigners' lives and properties
826

. The tribunal underlined that the introduction of a new tax 

was in the respondent's right and that there were no signals of a potential rebellion. Even after the outburst of 

the revolt, the British administration did everything in its power to restore stability and adequately protected 

foreigners present in the region. Anyway, in the tribunal's opinion, the UK could not have been held 

responsible for the conduct of rebellious individuals if it had not showed "negligence in suppressing [the] 

insurrection"
827

. 

In the Spanish Zone of Morocco Claims, arbitrator Huber focused on the issue of state responsibility 

for injuries occurred to the life and properties of British citizens during an episode of instability in the part of 

Morocco controlled by Spain and on the latter's obligation to protect them. The award is relevant for the 

clarification of the circumstances arising state responsibility in case of war or revolution
828

. According to the 

arbitrator, a state could be held responsible if it had not undertaken all reasonably possible measures to limit 

the effects of a situation of serious internal instability. Host states are bound to exercise "certain vigilance" 

on foreigners' physical security (granting a peaceful and stable domestic framework), on the assurance of 

"normal administrative and judicial conditions", as well as on the obligation of prosecuting the 

wrongdoers
829

. In similar circumstances, a state could be held responsible for the failure in taking preventive 

or subsequent measures to protect foreigners, but not for its failure to prevent the development of a situation 

of national instability. Consequently, if a foreigner or his property has been damaged by an insurrectional 

movement, the host state would have been obliged to act diligently towards the individual. The state could 

not be held responsible if the damages were a consequence of military operations, but its responsibility 

would have arisen if those armed forces manifestly abused their power. 

                                                             
823 These awards have been referred to in Crawford J., State Responsibility - General Part, Cambridge University Press, Cambridge, 
2013, p. 179-180. 
824 See Home Frontier and Foreign Missionary Society of the United Brethren in Christ (United States) v. Great Britain, UNRIAA, 
Vol. VI, 1920, p. 42-43. 
825 See Home Frontier and Foreign Missionary Society, p. 43. 
826 See Home Frontier and Foreign Missionary Society, p. 43. 
827 See Home Frontier and Foreign Missionary Society, p. 44. 
828 See Grant J. P., Barker J. C., Parry and Grant Encyclopaedic Dictionary of International Law, 3rd Edition, Oxford University 
Press, Oxford, 2009, p. 567.  
829 See Spanish Zone of Morocco Claims, p. 642. 
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Both these disputes have concerned the alleged lack of due diligence exercised by host states during 

insurrections and are relevant for the way state responsibility and the due diligence principle have been 

considered. As highlighted by Crawford, during a revolution and its suppression, a state can be held 

responsible for the conduct of its organs or entities, as expressly mentioned in ILC Article 10(3). It seems 

unlikely that the same state could be held responsible also for its negligence in the suppression of a revolt, as 

stated in Home Missionaries Society
830

. Similarly, the concern in the Spanish Zone of Morocco Claims 

relates to the tribunal's opinion that, during a revolt, the state is responsible if its authorities do not "counter 

the consequences [of revolutionary events] to the extent possible". In considering similar assertions, it is 

necessary not to interpret them as rules of attribution, but rather as "an aspect" of the principle of due 

diligence
831

. The obligation of acting diligently has to be separated from the conditions for holding a state 

responsible for internationally wrongful actions. 

 

3. The failure of revolutionary movements and states' breach of the full protection and security 

standard. 

ILC Article 10 has not generally been referred to in international jurisprudence
832

. In investment-

related disputes arbitral tribunals have been considering the damages caused by insurrectional movements 

and their consequences only in the light of BITs provisions. Similarly to the above-mentioned disputes, 

contemporary arbitral tribunals have focused on host states' failure in protecting foreign investment and 

acting diligently during the eradication of insurrections, in the specific circumstance revolutionary 

movements had been defeated by legitimate governments. The most relevant investment disputes are AAPL 

and Lesi and Astaldi. None of the investment-related arbitral awards involving African countries I have been 

able to retrieve has concerned the attribution of responsibility to a state for the conduct of a former 

insurrectional movement able to establish either a new state or government. Disputes have rather concerned 

circumstances of rebellion or revolution where the insurrectional movement has not been able to prevail over 

the legitimate government. The core of these disputes has concerned the conduct of host states and their 

eventual responsibility for having failed to properly protect foreign investment and to exercise due diligence, 

a scenario rather similar to AAPL. 

AAPL has been the first "modern" investment dispute concerning the consequences of the actions of a 

host state's armed forces in terms of state liability for the breach of the full protection and security standard 

during an insurrection. The dispute originated from the destruction of AAPL's industrial complex (a farm for 

the cultivation and export of shrimps to Japan) and the killings of several employees during a counter-

insurgency operation carried out by Sri Lankan security forces in an area controlled by rebels
833

. In Lesi and 

                                                             
830 See Crawford J., State Responsibility - The General Part, p. 180. 
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protection and security standard (Article 2), and requested adequate compensation for the damages caused by security forces. See 
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Astaldi, the claimants had concluded a contract for the building of a dam near Algiers, but the armed conflict 

between the national army and extremist Islamic groups, which affected Algeria in the 90s, prevented the 

claimants from performing the contract
834

. The failure to execute the construction works caused the 

suspension of the works and the termination of the contract and motivated the claimants to resort before an 

ICSID arbitral panel. 

States' defences in the two disputes present differences mainly due to the way states approached the 

consideration of the events. In AAPL, Sri Lanka focused on the security operation carried out by the national 

army and the alleged role of the insurgency movement in the destruction of the farm. Sri Lanka admitted in 

several occasions that the operation in the shrimp farm had been carried out by a state organ under specific 

instructions of the government. The operation was judged "necessary under the circumstances" and 

represented "a legitimate exercise of sovereignty"
835

. Nevertheless, the state always maintained that the 

destruction of the site could not be attributed to its security forces because it had allegedly been caused by 

the insurgents
836

. The Sri Lankan government would not have had to compensate the investor if this 

affirmation had been proven, since the insurrectional movement did not overthrown the legitimate 

government establishing a new governmental entity and the state could not be held responsible for the 

conduct of private individuals. Differently, in Lesi and Astaldi, Algeria mainly focused on the effectiveness 

of the security measures implemented. Algeria declared that the preventive measures undertaken had been 

sufficient, recalling also the complementary role of the Italian government in the fixation of the measures 

more favourable for the protection of Italian workers in Algeria
837

. According to the state, the claim was an 

excuse for the failure in the contract's performance, since it complied, in accordance with its possibilities, 

with the obligation of protecting and securing the claimant's interests in the area
838

. 

The analysis of arbitral tribunals have inevitably been influenced by the positions taken by disputes' 

parties. However, both panels have reached some points of contact. In AAPL, the tribunal focused on the 

alleged breach of the full protection and security standard and on states' customary obligation to act with due 

diligence towards foreign investors and their investment. Discarded the argumentation on Sri Lanka's strict 

responsibility to protect the foreign investment
839

, the tribunal had to determine whether the damages 

suffered by the industrial complex and the killings had concretely been carried out by Sri Lankan security 

forces and, consequently, had to attribute the responsibility to the state. The tribunal recalled the general rule 

that a state cannot be held responsible for the damages occurred to foreign investment during an insurrection, 

unless it failed to provide the protection which is normally assured by international custom or treaty 

                                                                                                                                                                                                          
Asian Agricultural Products Limited (AAPL) v. Republic of Sri Lanka, ICSID, Case No. ARB/87/3, Final Award, June 27, 1990, 
para. 3. 
834 See L.E.S.I. S.p.A. and ASTALDI S.p.A. v. Republic of Algeria, ICSID, Case No. ARB/05/3, Award, November 12, 2008, p. 4 and 
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835 See Asian Agricultural Products Limited (AAPL) v. Republic of Sri Lanka, para. 10. 
836 See Asian Agricultural Products Limited (AAPL) v. Republic of Sri Lanka, para. 34. 
837 See L.E.S.I. S.p.A. and ASTALDI S.p.A. v. Republic of Algeria, para. 169. 
838 See L.E.S.I. S.p.A. and ASTALDI S.p.A. v. Republic of Algeria, para. 171. 
839 See Asian Agricultural Products Limited (AAPL) v. Republic of Sri Lanka, paras. 9, 45, 50 and 53. 
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provisions
840

. In the event the state has failed to offer a proper level of protection, it has to be held 

responsible for the losses independently from the subject that caused them, be it a state organ or 

insurrectional forces. In the end, Sri Lanka was held responsible, not on the grounds of its armed forces' 

destruction of the shrimp farm, but for the state's failure to effectively protect the investment. 

In Lesi and Astaldi, the tribunal analysed the entire security system implemented by Algeria
841

 and 

concluded that the investment had been effectively protected. The security measures were "reasonable and 

proportioned", in consideration of both the conflict and the "specificity of the region" where the investment 

site had been located
842

. Then, as it happened in AAPL, the Lesi and Astaldi tribunal verified state 

responsibility for the lack of diligence in protecting foreign investment. The major difference between the 

two awards concerned the debate over the measures adopted by host states and the ones which should have 

been implemented. In Lesi and Astaldi, the tribunal acknowledged the security measures implemented by the 

host state and expressed its satisfaction for their compliance with the full protection and security standard, 

while in AAPL the tribunal presented a more critical analysis. 

Indeed, in exceptional circumstances, like a revolution, a state has the "exclusive discretion" in 

deciding the methods to regain control of its territory and repress an insurrectional movement
843

. As 

suggested in the dissenting opinion attached to the AAPL award, arbitral tribunals should be more careful in 

"second-guess[ing] the tactics and strategies" a state's armed forces should implement
844

. Sri Lanka could 

have adopted a different strategy, which would have spared lives and the destruction of the shrimp farm. But, 

at the same time, the dissenting arbitrator pointed out that the tribunal did not have a complete picture of the 

revolution's background, making any assumption on the more appropriate approach pure speculation. In his 

opinion, the tribunal's suggestions were more comparable to "reasonable police precautionary measures", 

rather than military tactics aimed at eradicating a subversive group
845

. The dissenting arbitrator concluded 

that holding Sri Lanka responsible for the failure in undertaking precautionary measures was illogical, 

independently from who really damaged the farm, since the ending result was holding a government liable 

for a legitimate security operation for which a third party took advantage of
846

. 

A very similar argumentation was presented by the Venezuelan Commissioner in Sambiaggio. The 

principles of sovereignty and par in parem non habet iudicium render states unaccountable before any third 

country for matters belonging to their domestic jurisdiction. The Venezuelan Commissioner affirmed the 

arbitral commission should not have debated about "the merits of the policy of the Venezuelan Government", 

                                                             
840 See Asian Agricultural Products Limited (AAPL) v. Republic of Sri Lanka, para. 72. 
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846 See Asian Agricultural Products Limited (AAPL) v. Republic of Sri Lanka, Dissenting Opinion, p. 594. 
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arguing that it constituted an interference in the state's domestic affairs and was against international law
847

. 

He underlined that the duty of judges simply settling damage claims could not unveil the necessity of 

discussing a state's "political action"
848

. 

The Venezuelan Commissioner and the dissenting arbitrator in AAPL correctly reaffirmed the 

obligation of non-interfering within states' domestic jurisdiction and states' discretionary power in adopting 

the measures they deem more appropriate to face an insurrection. However, I believe arbitral tribunals are 

allowed to address states' measures for investment's protection, especially since the protection of foreign 

investment is such a fundamental purpose for IIAs. In order to determine whether a state has protected an 

investment and exercised due diligence, it is inevitable for arbitral tribunals to objectively consider a 

country's conduct and the measures it has adopted, otherwise it would be pointless including a similar 

obligation if states' behaviour could not be evaluated. However, arbitral tribunals have to be impartial and 

objective in their analysis and arbitral awards should not be used as "criticism means" for states' choices. In 

my opinion, the considerations of the tribunal in AAPL on the measures Sri Lanka should have implemented 

were part of a general reasoning. I also believe the AAPL tribunal seemed more likely to consider those 

alternative measures as examples to further explain its reasoning, rather than suggesting the respondent how 

to act in similar circumstances. 

 

4. State failure and remedies available to foreign investors.  

After decolonisation, the abrupt necessity for newly independent African countries to supply the 

absence of ex mother-countries' governments and aid with new governmental institutions caused the 

emerging of internal contradictions (previously soothed by the presence of European powers) and of the 

intrinsic weakness of new state institutions. The Cold War and the force game played by the two super-

powers over the continent partially contained this disruptive trend. But, the end of the Cold War represented 

a turning point also for the "failed states' phenomenon", since in the beginning of the 90s an increasing 

number of countries experienced failure. The progressive failure of several African states and the deriving 

institutional "vacuum", favoured the penetration of parastatal entities, warlords or armed groups
849

. Neither 

international law nor doctrine has been able to effectively address the issue
850

, despite the threats states 

lacking governmental institutions pose to the Westphalian state system. The lack of a clear and shared 
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definition of the stages of state failure, the apparent decrease of these episodes and the consequent decline of 

interest have caused the hibernation of the academic debate over state failure. For their part, states have not 

eased the continuation of the debate. Especially the most powerful countries tend to refrain from considering 

a state as failed, because of the possible implications in terms of international instability. 

One of the few clear elements of the concept of state failure is that it implies a progressive and 

temporary transition process implying different "degrees of failure". Especially while considering the 

possibility of attributing a certain conduct to a state experiencing failure, the analysis should not only be 

limited to the concept of "failed state". It would be reasonable to consider also the stages immediately 

preceding and following that condition. Despite the absence of a shared definition of state failure, one of the 

most accurate differentiations of these stages of states' lives focuses on the figures of failing states, failed 

states and collapsed states
851

. Failing states have just started their decline phase. In failed states, 

governmental institutions still possess the ability of ruling the territory and the citizens, but the critical 

internal instability limits their possibility of effectively governing the territory
852

. Affirming that "a State is 

not necessarily extinguished by substantial changes in territory, population, or government, or even, in some 

cases, by a combination of all three"
853

 contributes to maintain the belief that failed states are still subjects of 

international law and shows the importance of further developing the debate over the issue. In collapsed 

states, state organs and institutions do not exercise sovereign authority anymore, not being able to comply 

with the most basic requirements. Central governments are entirely absent or unable to rule and exercise their 

duties towards the population, which obtains "political goods... through private or ad hoc means"
854

.  

In Sambiaggio, the Umpire referred to a state of anarchy in the attempt of differentiating the effects 

of state failure from those of a revolution. The definition he gave of "state of anarchy" mirrors that of 

collapsed state. He affirmed that in the case of a state of anarchy "a government cannot protect foreigners 

because of the intrinsic inexistence of state organisms"
855

. Article 1 of the Montevideo Convention on the 

Rights and Duties of States he recalled, affirms that a state "should possess [specific] requirements" in order 

to be qualified as a subject of international law, like a government and the capacity to enter into relations 

with other states
856

. Thus, the collapse of state institutions would deprive a state of two of these generally 

accepted requirements for its existence, even though, for practical reasons, the international community tends 

to consider failed or collapsed states as still existing according to the "principle of continuity"
857

. 

                                                             
851 This tripartition has been presented by Rotberg R. I. in Failed States, Collapsed States, Weak States: Causes and Indicators, 
within Rotberg R. I. ed., State Failure and State Weakness in a Time of Terror, Bookings Institution Press, Washington D. C., 2003. 
852 See Rotberg R. I., Failed States, Collapsed States, Weak States: Causes and Indicators, within Rotberg R. I. ed., State Failure and 
State Weakness in a Time of Terror, Bookings Institution Press, Washington D. C., 2003, p. 5. See also Giorgetti C., Why should 
international law be concerned about state failure?, p. 476. 
853 See Crawford J., The Creation of States in International Law, Clarendon Press, Oxford, 2006, p. 700. 
854 See Rotberg R. I., Failed States, Collapsed States, Weak States: Causes and Indicators, p. 9. See also Giorgetti C., Why should 
international law be concerned about state failure?, p. 476. 
855 See Sambiaggio Case p. 512. 
856 See Article 1 of the Montevideo Convention on the Rights and Duties of States, entered into force on December 26, 1934, which  
states that "the state as a person of international law should possess the following qualifications: a permanent population; a defined 
territory; government; and capacity to enter into relations with the other states". 
857 See Koskenmaki R., Legal Implications Resulting from State Failure in Light of the Case of Somalia, p. 9. 
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State failure is constantly under scrutiny and, for instance, the 2016 Fragile States Index  shows that 

Africa is the continent with the highest rate of states experiencing fragility issues
858

. In the scale ranking 

from the more unstable countries to the more sustainable, simply considering the categories going from 

"Very High Alert" to "High Warning", it is possible to notice that 41 out of the 67 positions are occupied by 

African countries. In 2015, in the same categories, African states were 40 out of 65 states. Only Mauritius 

has been included in the group of stable countries for the two years I have considered. Among the various 

indicators relied on by the FFP, the most relevant are those concerning state structure and stability, like the 

legitimacy of the state, the security apparatus or the presence of factionalised elites. Undoubtedly, other 

indicators considered by the FPP, like economic growth, the respect of human rights or development, are 

fundamental for the proper functioning of every country, but I believe that if at the grounds there is not a 

stable state structure it is unlikely that the other sectors will improve. The Index shows that the highest 

instability ranks are hold by the most resources-rich African countries, a trend creating serious difficulties for 

foreign investors deciding to enter those markets. Among these countries stand out Sudan, South Sudan, the 

Central African Republic, Nigeria, the Republic of Congo, the Democratic Republic of Congo, Libya and 

Ivory Coast, which have a primary role in mining, oil extraction or the production of agricultural goods (like 

cocoa, bananas or coffee). The abundance of raw materials per se attracts foreign investors, but the intrinsic 

instability of these countries risks to limit or to be the cause of the withdrawal of foreign investment. 

The ability for such unstable countries of concluding and effectively implementing international 

agreements is another issue worth considering
859

. Concerning the conclusion of international agreements, 

failing and failed states are expected to conclude treaties regarding only the areas where they are still 

exercising authority. Collapsed states are unable to conclude international agreements because of the lack of 

national institutions and the inability of being internationally represented during treaty negotiations. The 

absence of state organs "able to commit the State in a legally binding way", through the conclusion of an 

international agreement, shows the inability of states to practically exercise their legal capacity, even though 

it is formally maintained
860

. 

Nevertheless, there have been cases where the desire of the "international state community" of 

maintaining "alive" failed states has made generally acceptable their participation in some international 

treaties. The most evident example has been Somalia during the conclusion of the Lomé IV and Cotonou 

Conventions. The European Union was so interested in extending Lomé IV even to Somalia that it overcame 

the state's collapse to allow its participation in the treaty. The European Council of Ministers even issued a 

                                                             
858 The Fragile States Index is yearly drafted by the Fund for Peace (FFP). The indicators usually considered to draft the countries' 
list are: demographic pressures, refugees and IDPs, group grievance, human flight, uneven development, poverty and economic 

decline, legitimacy of the state, public services, human rights, security apparatus, factionalised elites and external intervention. See 
the 2015 Fragile States Index which can be found at the following link: http://fsi.fundforpeace.org/rankings-2015. The analysis of the 
components of each indicator can be retrieved in the 2015 Fragile State Index Book, p. 17. The book can be found at the following 
link: http://library.fundforpeace.org/library/fragilestatesindex-2015.pdf. The version updated to 2016 can be retieved at the following 
link: http://library.fundforpeace.org/library/fragilestatesindex-2016.pdf. 
859 The issue has been analysed also in Koskenmaki R., Legal Implications Resulting from State Failure in Light of the Case of 
Somalia, p. 17 and ff. 
860 See Thürer D., Failing States, Max Planck Encyclopedia of Public International Law, Oxford Public International Law, p. 3. 
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declaration stating that "the political accession of Somalia to the Lomé Convention [was accepted] despite 

the fact that Somalia [had] not been able to ratify the Convention for reasons beyond its control"
861

. While 

negotiating the Cotonou Agreement, European countries prevented a similar situation including Article 93(6) 

establishing that "the Council of Ministers may decide to accord special support to ACP States party to 

previous ACP-EC Conventions which, in the absence of normally established government institutions, have 

not been able to sign or ratify this Agreement". This practice shows that the relevance of international 

agreements aiming at fostering development or "humanitarian relief" for less developed countries has led to 

their extension also to failed states, so to allow local populations to benefit from these agreements
862

.  

The question is whether a similar solution could be applicable also in relation to IIAs since, as the 

preamble of these treaties often state, they follow the same purposes of development, growth, cooperation 

and stability of treaties like the Cotonou Convention
863

. The existence of a similar practice leaves open the 

possibility that in the event an international multilateral investment agreement is adopted, it will be extended 

also to collapsed states. On the contrary, the desire of maintaining some formal stability perpetuating states 

whose structure does not exist anymore through their participation in international agreements, is 

inapplicable to the conclusion of BITs. In the case of multilateral agreements, states can be co-opted by other 

states, while in the hypothesis of a bilateral agreement there would be the lack of a counterpart. Somalia has 

concluded only two BITs, one with Egypt and the other with Germany, before the outburst of the civil war
864

. 

Since the 90s, Somalia has not entered into bilateral agreements, since the lack of governmental institutions 

prevented the conclusion of any treaty. The negative effects of the lack of multilateral investment treaties and 

the impossibility of concluding bilateral agreements will be mostly experienced by foreign investors. The 

risks deriving from operating in highly unstable countries will be amplified by the lack of governmental 

institutions bound to protect them according to standards usually included in investment agreements. 

The possibility for failing, failed or collapsed states of effectively implementing the international 

obligations contracted in IIAs is the other relevant issue, especially in the attempt of attracting FDIs. 

Nowadays, an increasing number of African states have been experiencing government overthrows, 

rebellions and various degrees of instability, leading to the conclusion that new failed states will form if there 

will not be a rapid improvement of national conditions. States like Libya, Nigeria, Ivory Coast or the 

Democratic Republic of Congo have concluded the highest number of BITs in Africa, but their current status 

of failing or failed states is raising concerns among foreign investors on the effective ability of their 

governments of complying with those obligations.  

                                                             
861 The declaration has been mentioned also in Somalfruit and Camar v. Ministero delle Finanze and Ministero del Commercio con 

l'Estero, ECJ, Case No. C-369/95, Judgement, November 27, 1997, para. 11. The case concerned the import of bananas from ACP 
countries and the application of the Lomé Convention. See also Akpinarli N., The Fragility of the "Failed State" Paradigm, p. 147.  
862 See Akpinarli N., The Fragility of the "Failed State" Paradigm, p. 147. 
863 See Akpinarli N., The Fragility of the "Failed State" Paradigm, p. 148. The author affirmed that "the international community 
mostly limits its active reaction to the consequences of the absence of effective government to humanitarian assistance or 
development policy". 
864 See the Somalia-Egypt BIT signed on May 19, 1982, and entered into force on April 16, 1983. See also the Somalia-Germany BIT 
signed on November 27, 1981, and entered into force on February 15, 1985. 
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The principle of continuity should be applied to both state failure and collapse, since these two 

conditions represent a hiatus in a state's capacity of complying with international obligations: "state failure 

does not extinguish statehood"
865

. In the case of failing or failed states, it will be necessary to verify whether 

the specific institutions for the implementation of IIAs obligations are still operational. In the case of 

collapsed states, the lack of governmental institutions will oblige to wait for the establishment of a new 

government or for changes in the state's structure, unless local entities temporary exercising authority will 

decide to apply the principle of continuity. For instance, in Somalia, "sub-state entities" decided to conform 

to the obligations assumed by the former legitimate regime. The 2001 report of the UNHCHR "The Situation 

of Human Rights in Somalia" recalled the decision of the participants to the Somali National Peace 

Conference to include in the Transitional National Charter the commitment of complying with human rights 

safeguarded by international conventions concluded by Siad Barre's regime
866

. Thus, I believe it could be 

expected from collapsed states that similar sub-national authorities will decide to declare their acceptance of 

IIAs' obligations. This hypothesis will more reasonably verify in those countries where foreign investment 

already constitute a significant branch of their economy and they could not afford to lose that part of income. 

The issues underlined in relation to the conclusion and implementation of international agreements in 

circumstances of state failure or collapse show the importance of identifying the remedies available to 

foreign investors, especially in collapsed states where "security is [normally] equated with the rule of the 

strong"
867

. Preventively, foreign investors can defend themselves activating insurances against political risks. 

The purpose of these insurances is not to entirely avoid the intrinsic risk component of investing in highly 

unstable countries, but rather to financially minimise the negative effects especially in countries possessing 

risk-worthy resources. Another preventive means is the hiring of PMSCs. The possibility of resorting before 

arbitral tribunals is a fundamental remedy after an investment has suffered damages. Thus, it will be 

important ascertaining whether a state is totally collapsed or its institutions are functioning, even though at 

an inferior level, in order to determine if an investor will be able to enjoy the right of resorting before a court. 

Failing and failed states can still be represented and supposedly will have institutional structures allowing to 

convene them before national or international courts. On the contrary, collapsed states, lacking any form of 

institutionalised body, cannot be officially represented before either international forums or judicial bodies.  

The issue has concretely been considered by the British High Court in the Somalia v. Woodhouse 

Drake case, a proceeding involving Somalia and a Swiss investor over a rice cargo purchased by Somalia, 

during the fights which overthrew Siad Barre's regime
868

. One of the issues before the Court was whether a 

                                                             
865 See Giorgetti C., A Principled Approach to State Failure, Koninklijke Brill NV, Leiden, 2010, p. 52. 
866 See the report "The Situation of Human Rights in Somalia", Doc. No. E/CN.4/2001/105, adopted on March 13, 2001, point 7. The 
document can be found at the following link: http://daccess-dds-

ny.un.org/doc/UNDOC/GEN/G01/116/80/PDF/G0111680.pdf?OpenElement. See also Koskenmaki R., Legal Implications Resulting 
from State Failure in Light of the Case of Somalia, p. 20. 
867 See Rotberg R. I., Failed States, Collapsed States, Weak States: Causes and Indicators, p. 9. 
868 See Republic of Somalia v. Woodhouse Drake & Carey S.A. and Others, British High Court, Queen’s Bench Division, Judgement, 
March 13, 1992, p. 54-57. The text of the judgement can be found at the following link: www.uniset.ca/other/cs3/1993QB54.html. 
The dispute arose in the beginning of 1991, a period commonly included within Somalia's collapse, when the state purchased a rice 
cargo which could not be discharged as planned because the Mogadishu's port was deemed unsafe because of continuous fights 
following the overthrow of President Siad Barre. In the same period the legitimate government was overthrown and an interim 
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Somali Ambassador involved in the dispute could be considered as the state's representative entitled to 

represent the country in the United Kingdom, despite the legitimate government which appointed her had 

ceased to exist. The Court observed that Somalia did not have a government at the time of the dispute; that 

the Ambassador was not accredited by an existent national authority and was not holding diplomatic 

status
869

; and, thus, she could not have been allowed to participate in the dispute. Then, the Court ascertained 

whether the Somali interim government was the true government effectively ruling the country and the 

"extent of its international recognition", as well as whether it had relationships with the British government. 

The High Court recalled the British policy on the recognition of new governments
870

, stating that recognition 

depended on the level of interaction between the UK and a third country. It also added that the existence and 

nature of bilateral interactions can depend also from factors external to the will of states of entering dealings, 

like "lack of occasion, the attitude of the regime to human rights, its relationship to another state"
871

. In this 

light, the High Court had to evaluate whether and how the British government's approach towards Somalia 

had to be considered
872

. The statements of the British FCO and the government favoured the conclusion that, 

at the time the dispute arose, Somalia did not have an "effective government", as well as any administrative 

authority, and that the interim government was "merely one among a number of factions"
873

. The High Court 

did not ground its decision on the recognition of Somalia, but rather on the acknowledgement of the absence 

of an effective government: as highlighted by the judge, "no question of the recognition of a state [was] 

involved"
874

. Somalia did not have any form of government and none of the groups had been able to establish 

an effective government. The interim government did not have any authority to operate as or enjoy the 

properties of the Somali state. Thus, it did not meet the requirements to be considered a plaintiff, to act as 

Somali government and, consequently, to ask for the payment of part of the profits deriving from the cargo's 

sale
875

. 

 

                                                                                                                                                                                                          
government emerged in the second half of 1991, through the conclusion of an agreement between six of the groups acting in the 
Somali territory. The next year, the Mogadishu area was not pacified yet, the interim government did not control the area and the fate 
of the cargo was still unclear, leading to the decision of the shipowners (Aleko Maritime Co. Ltd.) of bringing the case of the cargo's 
sale before a court. The role of the Somali Ambassador before the UN, appointed by the former government, was also considered in 
the dispute since she was holding the cargo's bills of landing. In 1991, the first degree judge decided that the dispute's parties should 
have sold the cargo and split profits, and that the bills of landing should had been handed over to the tribunal by the Somal i 
Ambassador in order to facilitate the execution of the court's order. In 1992, a commercial court provisionally allowed the Somali 

interim government to act as a plaintiff. The same year, the High Court determined that Barres' overthrow caused the "central  
government [to cease] to exist" and not to be immediately replaced by a new national government, since various groups started to 
control and rule different parts of the country. Concerning the Ambassador appointed by Barre's regime to the UN, she supported the 
general's regime and when she finally recognised the absence of a government, after the overthrow, she was hostile towards the new 
movements. 
869 See Republic of Somalia v. Woodhouse Drake & Carey S.A. and Others, p. 60. 
870 Before 1980, "a foreign government which [had] not been recognised... [had] no locus standi in the English courts", appointing a 
decisive influence to recognition practice also on judicial proceedings. The practice established after 1980 is more oriented at 

considering a new government's recognition as a matter depending from "the nature of the dealings" between the UK and the new 
entity as well as the governments' ability of ruling entirely or in part the state, and not influencing the determination of the locus 
standi criterion. See Republic of Somalia v. Woodhouse Drake & Carey S.A. and Others, p. 62-63. 
871 See Republic of Somalia v. Woodhouse Drake & Carey S.A. and Others, p. 63. 
872 See Republic of Somalia v. Woodhouse Drake & Carey S.A. and Others, p. 64. 
873 See Republic of Somalia v. Woodhouse Drake & Carey S.A. and Others, p. 65. 
874 See Republic of Somalia v. Woodhouse Drake & Carey S.A. and Others, p. 66. 
875 See Republic of Somalia v. Woodhouse Drake & Carey S.A. and Others, p. 61. 
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5. State failure and the applicability of provisions on state responsibility. 

The ability of foreign investors to resort before arbitral tribunals in circumstances of state failure has 

also arisen the question of which provisions on state responsibility are applicable to investment disputes 

involving states experiencing different degrees of failure. In order to answer this question, it is necessary to 

verify whether host states "remain fully sovereign"
876

. Consequently, separate considerations should be made 

for failing or failed states and, on the other hand, collapsed countries. The attribution of a conduct to a failing 

or failed state is possible since it still is partially responsible for the fulfilment of its international 

obligations
877

. The same consideration does not apply to collapsed states, since the lack of state institutions 

does not allow these countries to perform the most basic governmental duties. In these circumstances, it 

seems that the practice of not considering collapsed states responsible for "any breaches" of international 

obligations, because of the lack of national institutions, has consolidated
878

. 

State failure has not been included among the ILC's priorities in the drafting of the Articles on State 

Responsibility. The ILC Articles do not include any provision dealing with state failure. Thus, the question is 

whether any of the Articles can be extensively applied also to the circumstance of state failure. Articles 9 and 

10 appear to be the provisions more likely to be applied to state failure, but a generally shared definition of 

state failure is necessary in order to definitively determine whether these provisions are actually applicable 

and to what specific circumstances (state failure or collapse). 

Article 9 addresses the absence or default of official authorities in the specific hypothesis they have 

temporarily been disabled to execute their duties in areas controlled by persons or groups, likely militia 

groups or other forms of parastatal organisations. The provision lists three conditions which have to be 

cumulatively met in order to attribute a conduct to a state
879

. The individuals have to exercise elements of 

governmental authority; there has to be a situation of "total collapse of the state apparatus" or national 

authorities are unable to control a part of the territory; and the circumstances required the exercise of 

governmental authority. Article 9 can be applied only in very specific circumstances and the ILC has 

narrowed down the range of application to the exceptional circumstances of "revolutions, armed conflicts or 

foreign occupations"
880

. 

At a first reading of the expression "absence or default of official authorities", Article 9 seems to 

suggest its applicability in circumstances of both state failure and collapse. Nevertheless, the ILC has 

clarified that for the provision to apply, in the moment state authority has been taken on by private 

individuals, there has to be "the existence of a Government in office and of State machinery" for the conduct 

to be attributed to the state
881

. This could be the case of a failing, failed or collapsing state, where there still 

                                                             
876 See Giorgetti C., A Principled Approach to State Failure, p. 191. 
877 See Giorgetti C., A Principled Approach to State Failure, Koninklijke Brill NV, Leiden, 2010, p. 188, 191. See also Rotberg R. I., 
Failed States, Collapsed States, Weak States: Causes and Indicators, within Rotberg R. I. ed., State Failure and State Weakness in a 
Time of Terror, Bookings Institution Press, Washington D. C., 2003, p. 22. 
878 See Thürer D., Failing States, Max Planck Encyclopedia of Public International Law, Oxford Public International Law, p. 9. 
879 See the Draft Articles on the Responsibility of States for Internationally Wrongful Acts with commentaries at Article 9, paras. 3-6. 
880 See the Draft Articles on the Responsibility of States for Internationally Wrongful Acts with commentaries at Article 9,  para. 1. 
881 See the Draft Articles on the Responsibility of States for Internationally Wrongful Acts with commentaries at Article 9, para. 4. 
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are embryonic institutions even though unable to provide most functions which will be executed by private 

individuals or groups. Thus, I do not believe that Article 9 can be applied in a circumstance of state collapse 

where the absence of governmental institutions has been prolonged and there is not a central state apparatus 

to which responsibility could be attributed.  

Frequently, state failure is accompanied by a state of insurrection and general instability where the 

legitimate government is fought by rebellious movements. However, the conduct of private individuals 

should be kept separated from that of insurrectional movements, not attributable to states, and should not be 

equated to that of a de facto government, "itself an apparatus of the state"
882

 (for which, in any case, ILC 

Article 4 would be applicable). Not even the principle of due diligence can be recalled in the circumstance of 

state collapse, when ILC Articles are not applicable
883

. The entire prolonged collapse of state institutions 

does not allow the identification of a subject responsible for the granting of a certain treatment to foreign 

investment and investors. 

It has already been underlined that state failure is often accompanied by internal instability which 

could end up with the overthrow of the legitimate government and the fight among different revolutionary 

movements over the conquest of power, as it happened in Somalia or Sierra Leone in the 90s. Thus, in a 

similar scenario, it seems likely that ILC Article 10, concerning the conduct of insurrectional movements, 

could be applicable. The previous analysis of Article 10 has shown that the provision speaks both to states 

and these movements, as well as points out to the necessity of continuity between a revolutionary movement 

and the new government or state emerging after the revolution. Similarly to what just said for Article 9, the 

applicability of Article 10 to collapsed states seems more difficult than in relation to failing or failed states. 

For the applicability of the provision, an insurrectional movement shall necessarily prevail and establish a 

new government or a new state, since the third paragraph of the provision will not be applicable with the 

absence of a government and state institutions. In the case of Somalia, during its collapse none of those 

movements had been able to emerge and establish a government, thus any eventually wrongful conduct 

could not be attributed to either any of them or the state. 

It is difficult to expect that all the three requirements mentioned in Article 9 will be simultaneously 

met. The high threshold included in Article 9 will more likely orient foreign investors to refer to Articles 4 to 

8, in the attempt of proving host states' internationally wrongful conduct. Moreover, it is clear that neither 

Article 9 nor 10 shall be applied in relation to long-time collapsed states. ILC Articles have been drafted to 

relate with different circumstances of states' lives, assuming the existence of state institutions and 

governments, as well as a certain degree of continuity, and do not to deal with non-state forms. Thus, the 

applicability of these provisions in the hypothesis of state failure has to be necessarily grounded on a case-

by-case evaluation, verifying whether a state or a government to which attribute an internationally wrongful 

conduct still exists. 

                                                             
882 See the Draft Articles on the Responsibility of States for Internationally Wrongful Acts with commentaries at Article 9, para. 4. 
883 See Koskenmaki R., Legal Implications Resulting from State Failure in Light of the Case of Somalia, p. 32. 
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6. The responsibility of host states in relation to the actions of terrorist groups. 

The presence of terrorist groups and the frequency of terrorist attacks in a country tend to affect FDI 

flows, especially in developing countries
884

. UNCTAD surveys have highlighted that multinational 

companies perceive terrorism as the fourth most serious threat to FDI flows
885

. Similarly, in the MIGA 

World Investment and Political Risks Reports, investors operating in developing economies have listed 

terrorism as the seventh cause of concern in their decision of entering those markets
886

. However, not every 

terrorist attack is likely to have the same effect on FDI flows. There should be a distinction between 

business-related and non-business-related terrorism. Business-related terrorist attacks, directly targeting 

sensitive business areas or physical facilities and individuals, can have a direct impact on investment flows, 

being foreign investors and their investment the primary targets
887

. The risk of being struck by similar attacks 

will render foreign investors more careful in their choice to invest in a certain country. It could imply 

increased costs for the maintenance of effective security systems, for political risks insurances premiums, or 

for the payment of higher wages to motivate the permanence of foreign workers. On the contrary non-

business-related terrorist attacks are not expected to have a similar impact on FDI flows, since they are rather 

aimed at targeting specific sectors of a state's population (ethnic groups, religious groups, or other social 

categories). These attacks may influence a state's "overall economic activities", but this does not necessarily 

imply that foreign investors will be directly affected
888

. 

There are also cases where companies which have long been operating in a country and considerably 

invested in a certain market decide to maintain the investment despite the risks, since their withdrawal would 

be more costly. Certain investment areas, mainly related to the production or extraction of raw materials (like 

oil, gems, metal or agricultural products), will not likely be abandoned because of the importance of those 

resources. For instance, the Italian company ENI operating in the oil and gas extraction has decided not to 

abandon Libya in the last years, unlikely other multinational oil corporations, despite the frequent attacks 

experienced by its facilities and employees after the overthrow of Gaddafi's regime. For the company, it 

would be more costly abandoning its 50 years presence in the country, losing considerable profits, than 

                                                             
884 See Abadie A., Gardeazabal J., Terrorism and the World Economy, European Economic Review, Vol. 52, 2008. See also 
Bandyopadhyay S., Sandler T., Younas J., Foreign Direct Investment, Aid and Terrorism, Oxford Economic Papers, Vol. 25, Oxford 
University Press, Oxford, 2014, p. 48. See also the article by Bandyopadhyay S., Younas J., Terrorism: A Threat to Foreign Direct 
Investment, which can be found at the following links: www.stlouisfed.org/publications/regional-economist/october-2014/terrorism-
a-threat-to-foreign-direct-investment and 
www.stlouisfed.org/~/media/Files/PDFs/publications/pub_assets/pdf/re/2014/d/terrorism.pdf. 
885 See the UNCTAD World Investment Prospect Survey for the periods 2013-2015 and 2014-2016. The documents can be 

respectively found at the following links: http://unctad.org/en/PublicationsLibrary/webdiaeia2013d9_en.pdf and 
http://unctad.org/en/PublicationsLibrary/webdiaeia2015d4_en.pdf. 
886 See the 2012 and 2013 MIGA World Investment and Political Risks Reports. The documents can be respectively found at the 
following links: www.miga.org/documents/WIPR12.pdf and www.miga.org/documents/WIPR13.pdf 
887 See Powers M., Seung-Whan C., Does Transnational Terrorism Reduce Foreign Direct Investment? Business-Related Versus 
non-Business-Related Terrorism, Journal of Peace Research, Vol. 49, Issue 3, 2012, p. 409-410. 
888 See Powers M., Seung-Whan C., Does Transnational Terrorism Reduce Foreign Direct Investment? Business-Related Versus 
non-Business-Related Terrorism, p. 407. 
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tolerating the damages caused by militias or terrorist groups
889

. Similarly, in Nigeria, the terrorist group 

Boko Haram has been targeting oil production facilities and pipelines
890

, but multinational companies 

operating in the Niger Delta Region have not abandoned the area, instead opting for a reinforcement of their 

security systems. 

The practice of targeting highly visible multinational corporations' facilities or employees originates 

from terrorists' purpose of attracting the interest of both host states and investors' mother-countries
891

. 

Nowadays, for instance, kidnappings of foreign workers in Libya by local militias or groups now affiliated to 

the Islamic State or Al-Qaida have dramatically increased, as well as episodes of foreign workers' abductions 

in Nigeria by Islamist groups
892

. In the recent Lesi and Astaldi award, the problem of foreign workers' 

kidnappings and terrorist attacks has been highlighted by the arbitral tribuna,l while considering the security 

issues experienced by foreign operators who were building infrastructures for the provision of potable water 

to Algiers
893

. Generally, attacks to investment facilities are not aimed at gaining their control, but rather at 

stealing raw materials and disrupting "the production and economic processes"
894

. The immediate 

consequences of these attacks are significant losses for host states and foreign investors, as well as foreign 

investors' reconsiderations about abandoning host states or relocating their investment in more secure areas. 

Furthermore, increasing visibility by targeting foreign investors could also have the effect of increasing the 

population's consensus towards terrorist groups' actions, especially if the target is a company whose presence 

is already criticised by locals (like oil companies in the Niger Delta Region
895

). It is also possible that 

consensus towards terrorist groups would even increase in the circumstance a state is forced to invest more in 

security measures, divesting from other fundamental areas sensitive for local populations like health, 

education or the building of infrastructure. 

                                                             
889 See www.ilsole24ore.com/art/finanza-e-mercati/2015-12-23/eni-vertice-roma-la-libica-noc-

063810.shtml?uuid=ACzoloyB&refresh_ce=1 and http://www.wsj.com/articles/libyas-war-rages-but-eni-keeps-pumping-oil-
1428428079. 
890 See www.theguardian.com/world/2014/mar/08/nigeria-state-war-islamist-insurgency. 
891 See Oladimeji M. S., Oresanwo A. M., Effects of Terrorism on the International Business in Nigeria, International Journal of 
Humanities and Social Science, Vol. 4, Issue 7, May, 2014, p. 248. 
892 See the article The kidnap fear, available at www.economist.com/news/middle-east-and-africa/21572232-foreign-firms-may-
become-scared-send-their-people-northern-nigeria. See also the article Libya Violence: Foreign Oil Workers 'Kidnapped', available 
at: www.bbc.com/news/world-africa-31802393. See also the article Libia, rapiti quattro italiani, available at 

www.repubblica.it/esteri/2015/07/20/news/quattro_italiani_rapiti_in_libia_sono_dipendenti_della_bonatti_eni_mellitah-119440908. 
See also the article Three Foreign Workers Kidnapped in Nigeria's Delta Region, available at www.reuters.com/article/us-nigeria-
violence-kidnapping-idUSKCN0JC1SG20141128. 
893 See L.E.S.I. S.p.A. and ASTALDI S.p.A. v. Republic of Algeria, ICSID, Case No. ARB/05/3, Award, November 12, 2008, para. 
176. 
894 See Oladimeji M. S., Oresanwo A. M., Effects of Terrorism on the International Business in Nigeria, International Journal of 
Humanities and Social Science, Vol. 4, Issue 7, May, 2014, p. 248. 
895 One of the most recent and relevant cases has been the lawsuit brought by several Nigerian farmers against Royal Dutch Shell 

before the District Court of The Hague for the alleged environmental disaster caused by oil spill originating from the compan y's 
facilities. See, for instance, Barizaa Manson Tete Dooh v. Royal Dutch Shell Plc., Den Haag District Court, Case No. C/09/337058, 
Judgement, January 30, 2013. See also Friday Alfred Akpan v. Royal Dutch Shell Plc., Den Haag District Court, Case No. 
C/09/337050, Judgement, January 30, 2013. See also Fidelis Ayoro Oguru and Alali Efanga v. Royal Dutch Shell Plc., Den Haag 
District Court, Case No. C/09/330891, Judgement, January 30, 2013. The documents can be found at the following link: 
www.rechtspraak.nl. For a summary of the case see, for instance, the article Slippery Justice for Victims of Oil Spills by Akinbobola 
Y., published in 2013, which can be found at the following link: www.un.org/africarenewal/magazine/august-2013/slippery-justice-
victims-oil-spills. 
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The threats posed by terrorism and the negative effects terrorist attacks can have on FDI flows, in 

terms of both discouraging and damaging foreign investment, have influenced states to include references to 

terrorism in recent BITs. Foreign investors have been enabled to exercise their right to ask host states for a 

specific treatment when investment have been damaged in the host country in circumstances listed in BITs. 

The losses occurred to foreign investment have to be a consequence of national or international conflicts, as 

well as acts of domestic instability, which take place in the territory of the host country. Among the events 

usually listed in these provisions there is the inclusion of war, armed conflict, national emergency, civil 

disturbance, revolution, revolt, insurrection, riot or civil strife, but these are not exhaustive lists, since they 

usually include the expression "other similar events", leaving the door open for the inclusion of 

circumstances negatively affecting the investment. Few BITs have been including also events like 

"terrorism"
896

, "civil war, natural disaster"
897

, "other catastrophe"
898

, "vandalism"
899

, "acts of God"
900

 and 

"force majeure"
901

, representing a minority practice. 

There have been investment disputes originating from the operations of terrorist groups in host 

states, but arbitral tribunals have referred to the issue only in an incidental way. In AAPL, the insurrectional 

movement Liberation Tigers of Tamil Eelam (LTTE), which opposed the legitimate government during the 

civil war, was listed as a domestic terrorist group by several countries for its combat methods. In the above-

mentioned Lesi and Astaldi, the Armed Islamic Group (AIG) operating during the Algerian Civil War was 

considered a terrorist group by Algeria and France, where it carried out terrorist attacks. In both disputes, the 

terrorist groups had been mentioned by host states in the attempt of attributing them the responsibility for the 

damages occurred to the investment. Arbitral tribunals focused on whether host states had failed to accord 

the protection and security owed to foreign investment according to the BITs concluded with investors' 

mother countries
902

. They did not consider responsibility of host states in relation to the actions of terrorist 

groups. They did not consider whether terrorists groups were de facto state organs, whether host states 

directed and controlled or acknowledged and adopted those groups' conduct. 

The difficulty of identifying episodes of, for instance, adoption of a terrorist group's conduct by a 

state establishing its "direct responsibility for acts of international terrorism"
903

, highlights the possibility of 

attributing states the responsibility for either their inability of acting diligently (in the prevention of terrorist 

                                                             
896 See Article 6 of the Madagascar-China BIT. See also Article 4(1)(b) of the Cameroon-US BIT. See also Article 6 of the 
Madagascar-Mauritius BIT. 
897 See Article 7 of the South Africa-Canada BIT signed on November 27, 1995, but not entered into force yet. See also Article 5(3) 
of the Nigeria-Germany BIT signed on March 28, 2000, and entered into force on September 20, 2007. 
898 See Article 3(3) of the DRC-Germany BIT. 
899 See Article 5(1) of the Algeria-Sweden BIT signed on February 15, 2003, and entered into force on April 1, 2005. 
900 See Article 5(1) of the Libya-Austria BIT signed on June 18, 2002, and entered into force on January 1, 2004. 
901 See Article 5(1) of the Libya-Austria BIT. 
902 See Asian Agricultural Products Limited (AAPL) v. Republic of Sri Lanka, paras. 79-82. See also L.E.S.I. S.p.A. and ASTALDI 
S.p.A. v. Republic of Algeria, para. 177. 
903 See Trapp K. N., State Responsibility for International Terrorism: problems and prospects, Oxford University Press, Oxford, 
2011, p. 161. See also Vark R., State Responsibility for Private Armed Groups in the Context of Terrorism, p. 191. The article can be 
found at the following link: www.juridicainternational.eu/public/pdf/ji_2006_1_184.pdf. 

http://catalogue.ppl.nl/DB=1/SET=2/TTL=3/CLK?IKT=4&TRM=State
http://catalogue.ppl.nl/DB=1/SET=2/TTL=3/CLK?IKT=4&TRM=responsibility
http://catalogue.ppl.nl/DB=1/SET=2/TTL=3/CLK?IKT=4&TRM=international
http://catalogue.ppl.nl/DB=1/SET=2/TTL=3/CLK?IKT=4&TRM=terrorism
http://catalogue.ppl.nl/DB=1/SET=2/TTL=3/CLK?IKT=4&TRM=problems
http://catalogue.ppl.nl/DB=1/SET=2/TTL=3/CLK?IKT=4&TRM=prospects


167 
 

attacks towards foreign investors as well as the prosecution of terrorists), or for their inaction or toleration of 

terrorism. 

The possibility of verifying these two scenarios is seriously affected by state failure. The crisis of 

national institutions has undoubtedly favoured illegal associations and showed a direct correlation between 

state weakness and the proliferation of terrorist groups. Some examples are Al-Shabaab in Somalia and 

Kenya
904

, Al-Qaeda or Islamic State affiliated groups in Libya or Tunisia
905

, Boko Haram in Nigeria
906

, Chad 

and Mali
907

. Moreover, states like Libya
908

, Sudan
909

 or Somalia
910

, for both their geographical location and 

their high instability, have proven optimal territories where to base training centres for terrorist groups 

operating nationally, but also in other countries and regions. The lack of controlling national institutions and 

the climate of fear characterising the states where terrorist groups are located are the ideal to operate 

undisturbed. However, there are scholars suggesting that terrorist groups better operate in states not having 

experienced a total collapse. The environment of an entirely collapsed state would be detrimental also for 

terrorist groups' activities because of the continuous instability, "clannism, local distrust, corruption"
911

. In 

similar scenarios, states could adduce the decay of national institutions as an excuse for their unawareness of 

terrorist groups' activities or their failure to prevent terrorist attacks
912

.  

For this reason, a more direct state intervention to update bilateral and regional investment treaties to 

include specific provisions ruling the terrorism issue would be desirable, so to provide investors with more 

complete and definite protection mechanisms. The academic debate should also rekindle in order to reach 

concrete conclusions about the attribution of responsibility to states in relation to terrorist groups' activities 

and, on the other hand, about "the standard of care that should be met"
913

 to comply with the principle of due 

diligence. I believe that the current increase of terrorist activities and attacks in Africa against foreign 

investors and investment, especially in countries with high levels of FDIs which are also experiencing failure 

                                                             
904 See, for instance, the article Selling Somalia: We Need Indomitable Investors, not Aid, Says Foreign Minister, available at 
www.theguardian.com/global-development/2015/sep/10/somalia-foreign-minister-indomitable-investors-not-aid-abdusalam-omer-
chatham-house. See also the article Qualche chiarimento su al-Shabaab, il Kenya e la Somalia, available at 
www.limesonline.com/qualche-chiarimento-su-al-shabaab-il-kenya-e-la-somalia/62396. 
905 See, for instance, the article Jihadist from Tunisia Died in Strike in Libya, U.S. Official Says, available at 
www.nytimes.com/2015/07/03/world/africa/jihadist-from-tunisia-died-in-strike-in-libya-us-official-says.html?_r=0. See also the 

article Tunisia Closes Border with Libya after Bus Bombing, available at www.aljazeera.com/news/2015/11/officials-confirm-tunis-
attack-suicide-blast-151125111756773.html. 
906 See, for instance, the article Nigeria Has a New Government, but Boko Haram is Deadlier than Ever, available at 
www.theguardian.com/commentisfree/2015/nov/20/boko-haram-nigeria-muhammadu-buhari. 
907 See www.diplomatie.gouv.fr/en/country-files/chad/events/article/cameroon-nigeria-chad-boko-haram-20120. 
908 Recently, the Tunisian government has been extremely concerned by the frequent incursions of terrorist groups located in Libya 
within its borders, a presence which has motivated its decision of building a physical barrier in the attempt of discouraging these 
raids. See, for instance, the article Tunisia Builds Anti-Terror Barrier along Libya Border, available at www.bbc.com/news/world-

africa-35515229. 
909 See the report by Dagne T., Africa and the War on Terrorism, CRS Report for Congress, 17 January, 2002, p. 8. The document 
can be found at the following link: http://fpc.state.gov/documents/organization/7959.pdf. 
910 See, for instance, the article Terrorism Havens: Somalia, available at www.cfr.org/somalia/terrorism-havens-somalia/p9366#p1. 
911 See Menkhaus K., Terrorism, Security, and the State, within Anderson D. M. ed., Cheeseman N. ed., Scheibler A. ed., Routledge 
Handbook of African Politics, Routledge, London, 2013, p. 395. 
912 See Becker T., Terrorism and the State, Hart Publishing, Portland, 2006, p. 132. 
913 See Becker T., Terrorism and the State, p. 133.  
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(like Libya), will likely reawaken the debate since it is also in states' interest not to lose the source of profits 

represented by foreign investment. 

 

7. Acts of violence of private individuals against land owners during the land reform in Zimbabwe. 

Disputes involving African countries and concerning the jeopardising of the physical security of 

foreign investors and their investment caused by the actions of private individuals are even rarer than 

disputes concerning the damages caused by either insurrectional movements or individuals or groups under 

the instruction, direction and control of a state. Funnekotter v. Zimbabwe and Wena Hotels v. Egypt are the 

disputes I have been able to retrieve dealing with the conduct of private individuals and allowing some 

considerations about the general rule on the conduct acknowledged and adopted by a state
914

. 

ILC Article 11, concerning the rule on acknowledgement and adoption of conduct by a state, could 

play a significant role in investment arbitration cases, but arbitral tribunals have generally been referring to 

the rule "by analogy"
915

. The tribunal in Mondev only focused on the general principle underlying Article 11 

to highlight that a "State is not responsible for the acts of private parties"
916

. Funnekotter is an example of an 

investment dispute where an arbitral tribunal has been asked to evaluate whether a certain conduct had been 

acknowledged and adopted by the host state, but did not comply with the request. The arbitral panel lost the 

opportunity to clarify which state behaviours could be considered as acknowledgment and adoption of a 

conduct by determining whether Zimbabwe actually acknowledged and adopted land occupants' conduct. 

In fact, the tribunal immediately considered the alleged breach of Article 6 of the Zimbabwe-

Netherlands BIT and asserted that if the lack of compensation would have shown the existence of an 

unlawful expropriation, it would not have been necessary to address the other claims
917

. The arbitral tribunal 

noticed that "the Claimants had all effectively been deprived of their properties at a much earlier date, either 

[through the implementation of domestic legislation] or through the invasion of their farms by war veterans 

and settlers"
918

. The tribunal agreed that the land occupations carried out by war veterans and the subsequent 

Zimbabwean government's orders and reforms were undisputable events
919

. But, once the analysis of the 

merits of the dispute clarified that Zimbabwe breached its obligation to pay due compensation to the 

claimants for the expropriations, it decided that it would not have been necessary to consider whether the 

other BIT's provisions or international rules invoked by the claimants had been violated
920

. 

                                                             
914 The analysis of the background of the two disputes can be retrieved in Annex 1, attached to the present dissertation. 
915 See Olleson S., The Impact of the ILC's Articles on Responsibility of States for Internationally Wrongful Acts, p. 96. 
916 See Mondev International LTD. v. United States of America, ICSID (NAFTA), Case No. ARB/99/2, Award, October 11, 2002, 
para. 115. See also the Draft Articles on the Responsibility of States for Internationally Wrongful Acts with commentaries at  Article 
11, paras. 2-3. 
917 See Bernardus Enricus Funnekotter & others v. Republic of Zimbabwe, para. 98. 
918 See Bernardus Enricus Funnekotter & others v. Republic of Zimbabwe, para. 34. 
919 See Bernardus Enricus Funnekotter & others v. Republic of Zimbabwe, para. 90. 
920 See Bernardus Enricus Funnekotter & others v. Republic of Zimbabwe, para. 107. 
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The central question the tribunal should have answered was whether Zimbabwe had acknowledged 

and adopted the war veterans' land occupations. A state necessarily has to assume responsibility for a specific 

conduct: the adoption of a wrongful conduct as its own is essential to attribute a private conduct to the 

state
921

. Furthermore, it is necessary to evaluate the "extent" to which the state has acknowledged and 

adopted a certain conduct: whether it adopted the conduct entirely or in part, and the "unequivocal" nature of 

the adoption, in order to establish which actions can be attributed to the state
922

. The ILC has pointed out that 

the acknowledgement and adoption of a conduct might be either express or can be derived from the state's 

conduct
923

, but these two moments have to be clear. Zimbabwe always denied having an active role of 

support towards land invaders. It will be fundamental to verify whether its concrete actions could suggest 

otherwise. 

National authorities had started the land reform with the objective of expropriating a significant part 

of privately owned lands for agricultural purposes. Nevertheless, right after the failure of the first 

constitutional reform, Zimbabwe added the purpose of ruling and justifying the unlawful land occupations. If 

Zimbabwe's line of conduct had been maintained on the level of condemning those actions and continuing 

the reformation process, doubts on the state's conduct would not have raised. But, over time, the state 

progressively adjusted its policies so to focus on the legitimisation of the conduct of private individuals. I 

believe the toleration of those occupations judged unlawful by national courts and the Zimbabwean Supreme 

Court, along with the initial disregard for the Supreme Court's request of either removing or amending 

national legislation, showed the contradiction of Zimbabwe's declarations. In my opinion, the subsequent 

decision of the government of amending the land reform introducing the Rural Law Occupiers Act, so to 

include the protection of these individuals from court orders, is further proof of the fact that Zimbabwe 

approved that conduct and did nothing to contrast it. What could have been defined as a form of support of 

conduct culminated in the 2005 Constitutional reform stating that occupied territories "were acquired by and 

vested in the State with full title", an act that in my opinion corresponded to an adoption of conduct.  

In the light of these considerations, I believe that the respondent's progressive adoption of provisions 

to legitimise the occupations and protect the land invaders were a form of adoption of the wrongful conduct. 

The mere state inaction vis-à-vis the wrongful conduct could have been a sign of endorsement, not arising 

the state's responsibility. But, focusing the land reform especially on the specific issue of land invasions and 

adopting measures for their legitimisation, in my opinion, can be qualified as an assumption of responsibility 

for that specific conduct. 

 

 

                                                             
921 See the Draft Articles on the Responsibility of States for Internationally Wrongful Acts with commentaries at Article 11, para. 6. 
922 See the Draft Articles on the Responsibility of States for Internationally Wrongful Acts with commentaries at Article 11, para. 8. 
923 See the Draft Articles on the Responsibility of States for Internationally Wrongful Acts with commentaries at Article 11, para. 9. 
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8. Acknowledgement and adoption of conduct in Wena Hotels. 

Egypt's behaviour towards the seizures of the claimant's hotels in Cairo and Luxor executed by the 

Egyptian Hotel Company (EHC), at the core of Wena Hotels v. Egypt, has raised the question whether it 

could be qualified as an acknowledgement and adoption of EHC's conduct
924

. The arbitral tribunal had to 

determine whether Egypt had breached the Egypt-UK BIT's obligations of protecting and securing the 

investment, granting fair and equitable treatment to the foreign investor, and lawfully expropriating the 

investment
925

. Once the tribunal was persuaded that the respondent had violated those obligations, it did not 

verified also whether the state either instigated or took part into the hotel's seizures, and the eventuality of 

attributing it the responsibility for the seizures
926

. 

One of the hypothesis advanced by commentators, concerns the possibility that the tribunal could 

have attributed the seizures to Egypt applying ILC Article 11, establishing a parallel with the Tehran 

Hostages Case
927

. According to this interpretative line, the fact that Egypt tolerated the seizures and 

management changes operated by EHC could somehow have been compared to Iranian authorities' toleration 

of the occupation of the US embassy
928

. This theory has been grounded on the affirmation of the Wena 

Hotels tribunal that "Egypt [had] failed to impose any substantial sanctions on EHC (or its senior officials 

responsible for the seizures), suggesting its approval of EHC's actions"
929

. Even though the tribunal in Wena 

Hotels agreed that there "was substantial evidence" to conclude that Egypt had not applied effective 

sanctions, it did not further investigate the state's approval of the seizures and the possible implications in 

terms of state responsibility.  

In the light of ILC Article 11, the arbitral tribunal's use of the word "approval" seems to allow the 

assumption that Egypt was not merely acknowledging or supporting EHC's actions, and the tribunal was 

further qualifying the state's behaviour. The lack of express official approval to EHC's conduct and the 

Minister of Tourism's affirmation that he was "furious" and defined the seizures "wrong"
930

 could be an 

indicator of the state's desire to dissociate from the wrongful conduct. But, it also reminds of the possibility 

that a state can be held responsible also when its responsibility can be "inferred"
931

. It is worth remembering 

that the requirements of Article 11 cannot be met in the hypothesis the state only gave "a mere implicit 

approval consisting in a failure to react appropriately, combined with official condemnations of the 

conduct"
932

. Thus, the question needing an answer is whether the terms "approval" and "adoption" can be 

equated, in relation to the events presented in Wena Hotels. 

                                                             
924 See Schicho L., State Entities in International Investment Law, p. 224-226. 
925 See Wena Hotels Ltd. v. Arab Republic of Egypt, ICISD, Case No. ARB/98/4, Award, December 8, 2000, para. 131. 
926 See Wena Hotels Ltd. v. Arab Republic of Egypt, para. 131. 
927 See Schicho L., State Entities in International Investment Law, p. 225. 
928 See Schicho L., State Entities in International Investment Law, p. 225. 
929 See Wena Hotels Ltd. v. Arab Republic of Egypt, para. 82. 
930 See Wena Hotels Ltd. v. Arab Republic of Egypt, para. 90. 
931 See the Draft Articles on the Responsibility of States for Internationally Wrongful Acts with commentaries at Article 11, para. 9. 
932 See Schicho L., State Entities in International Investment Law, p. 225. 
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The failure to remove EHC's occupants from the hotels' premises and to sanction the entity could be 

interpreted as hints of Egypt's approval of the two seizures. However, it should be questioned whether the 

"seizure and [the] operation of a "mere" commercial" activity could be compared with the occupation of the 

US embassy and the Iranian government's adoption of the occupants' conduct (acts arising state 

responsibility), characterising the Tehran Hostages Case
933

. The inviolability of diplomatic premises 

represents a fundamental rule of international law and its violation is so serious, that the comparison with the 

events at the core of Wena Hotels somehow diminishes the gravity of the latter dispute's events.  

Besides these general considerations on the comparability of the events characterising the two 

disputes, I believe that the analysis of the events presented in Wena Hotels allows the conclusion that Egypt 

was not responsible for having acknowledged and adopted EHC's conduct. Indeed, Egypt had failed to 

properly react to the seizures of the hotels, as well as to effectively investigate and prosecute the 

perpetrators
934

, but those were acts of negligence, insufficient to verify the acknowledgement and adoption of 

that conduct by the respondent. Anyway, even if there truly was a form of support to EHC behind Egypt's 

conduct, which is doubtful since negligence is not an incontrovertible proof of support of an unlawful 

conduct, it was insufficient to attribute responsibility to the state. In my opinion, the state's role in this 

dispute cannot be compared to the intertwining of private individuals' actions and the state's response 

characterising Funnekotter v. Zimbabwe. 

 

                                                             
933 See Schicho L., State Entities in International Investment Law, p. 225. 
934 Both parties agreed that there was an investigation which was later closed, but they disagreed on the investigation's timeline. 
According to the tribunal "Egypt failed to present the Tribunal with any information about the investigation", thus it did not "know 
whether an investigation was conducted and, if so, whether the investigation was closed because the prosecutor determined that [the 
felons were innocents], because of lack evidence, or because of complicity by other government officials". See Wena Hotels Ltd. v. 
Arab Republic of Egypt, paras. 74 and 116. 
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5. The defences to responsibility typically invoked by African 

countries. 

 

 

SECTION I. Force majeure. 

1. Force majeure in investment disputes. 

Force majeure has been frequently invoked by states
935

, even though its tight formulation seems to 

suggest the contrary
936

. States have frequently invoked force majeure "as a principle of customary 

international law"
937

, leading to the recognition of force majeure as both a general principle of international 

law and a customary rule
938

. In the past, there have been rare references to the force majeure customary rule 

in disputes involving African countries
939

. Neither arbitral tribunals nor parties have taken the customary rule 

into consideration, as they have only relied on contractual provisions and host states' laws. However, I 

believe it is still relevant considering the few cases available in order to be able to foresee possible similar 

future scenarios. 

IIAs concluded by African states generally do not include provisions on circumstances precluding 

wrongfulness. The only references to force majeure are usually included in treaty provisions allowing foreign 

investors to ask host states for a specific treatment in the case their investment have been damaged in 

specific circumstances listed in BITs (the so-called "compensation for losses clauses"). These provisions 

include non-exhaustive lists of events such as war, armed conflict, national emergency, civil disturbance, 

revolution, revolt, insurrection, riot or civil strife. Only a minority of BITs have been referring to events like 

"force majeure"
940

, "natural disaster"
941

, "acts of God"
942

 or "other catastrophes"
943

. Thus, in the absence of 

                                                             
935 See the Draft Articles on the Responsibility of States for Internationally Wrongful Acts with commentaries at Article 23, para. 1. 
936 See Olleson S., The Impact of the ILC's Articles on Responsibility of States for Internationally Wrongful Acts, British Institute of 
International and Comparative Law, 2007, p. 154. 
937 See Crawford J., State Responsibility - General Part, p. 295. 
938 See Hentrei S., Soley X., Force Majeure, Max Planck Encyclopedia of Public International Law, Oxford Public International 
Law, point 3. 
939 See Liberian Eastern Timber Corporation (LETCO) v. Republic of Liberia, p. 357 and ff. See also Mohamed A. Al-Kharafi & 
Sons Co.v. State of Libya, p. 125 and 331. See also RSM Production Corporation v. Central African Republic, paras. 145-147. See 
also L.E.S.I. S.p.A. and ASTALDI S.p.A. v. Republic of Algeria, paras. 125, 133 and 135. LAFICO v.  Burundi has represented an 
exception to this general trend, because of the arbitration clause of the agreement concluded between Libya and Burundi for the 
improvement of technical and economic cooperation between the two states. The clause included among applicable rules: Burundian 
law, the rules and principles applicable in international economic relations and relevant rules of international law. When the tribunal 
considered the measures adopted by Burundi against the claimant, due to an alleged "imperative state of necessity", it only referred to 
possible defences grounded on international law. The tribunal underlined that the respondent had not "indicated which rule of 

international law would have justified its position". Then, it attempted to determine which international rule could have constituted 
the state's more proper defence, completely disregarding whether Burundian law included a provision on force majeure. See Libyan 
Arab Foreign Investment Company (LAFICO) v. Republic of Burundi, ad hoc Arbitral Tribunal, Arbitral Sentence, March 4, 1991, 
para. 64. 
940 See Article 5(1) of the Libya-Austria BIT. 
941 See Article 7 of the South Africa-Canada BIT signed on November 27, 1995, but not entered into force yet. See also Article 5(3) 
of the Nigeria-Germany BIT signed on March 28, 2000, and entered into force on September 20, 2007. 
942 See Article 5(1) of the Libya-Austria BIT signed on June 18, 2002, and entered into force on January 1, 2004. 
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treaty provisions dealing with circumstances precluding wrongfulness, arbitral tribunals appointed with 

treaty-based claims will likely refer to customary international law. 

Force majeure has been invoked mostly in contract-based investment disputes. The apparent lack of 

treaty-based disputes dealing with force majeure seems to support the belief that "the relevance of force 

majeure to treaty-based arbitration [is] remote"
944

. 

Generally, business contracts concluded between foreign investors and host states' authorities or 

state-related entities include force majeure clauses
945

, presenting similar features
946

. This trend can be 

observed in few disputes involving African countries, namely RSM v. Central African Republic
947

, ICC Nos. 

3099 and 3100/1979
948

 and National Oil Corp. v. Libyan Sun Oil Co.
949

. A common element characterising 

those contracts is the lack of definition of force majeure. They generically refer to force majeure as a means 

to relieve a party from responsibility, without defining it
950

. At the most, a couple of provisions refer to the 

circumstances allowing the invocation of force majeure. Among those events, it is possible to list "Acts of 

God, insurrection, riots, war, and any unforeseen circumstances and acts beyond the control of such 

Party"
951

, "natural or man-made calamities, by mass disorders"
952

 or "earthquake, war, floods, etc..."
953

. Force 

majeure can also be invoked in circumstances of "changes in laws and resolutions" of the host state
954

 and 

the "action of state authorities or any other condition beyond the control of the Party whose obligations are 

affected by it, which the Parties could not anticipate, while making this Agreement, and which the Parties are 

unable to prevent by using reasonable methods available to them"
955

. 

                                                                                                                                                                                                          
943 See Article 3(3) of the DRC-Germany BIT. 
944 See Sornarajah M., The International Law on Foreign Investment, p. 466. 
945 See Augenblick M., Rousseau A. B., Force Majeure in Tumultuous Times: Impracticability as the New Impossibility, The Journal 
of World Investment & Trade, Vol. 13, 2012. 
946 For a further analysis of contractual force majeure clauses see, for instance, Himpurna California Energy Ltd. (Bermuda) v. PT. 
Perusahaan Listruik Negara (Indonesia), para. 194. See also Parkerings-Compagniet A.S. v. Republic of Lithuania, ICSID, Case No. 
ARB/05/8, Award, September 11, 2007, para. 85. See also Nykomb Synergetics Technology Holding AB v. Republic of Latvia, 

Stockholm Chamber of Commerce, Arbitral Award, December 16, 2003, para. 3.6.3. In Himpurna, a case involving Indonesia, the 
force majeure clause of the contract stated that a force majeure event would not have excused late payments from the respondent to 
the claimant. In Parkerings v. Lithuania, the contract concluded between the claimant and the municipality of Vilnius included a 
liability clause stating that a violation of the contract as a consequence of a force majeure event would have triggered their liability. 
In Nykomb v. Latvia, the contract the claimant had concluded with a Latvian state-company mentioned several circumstances of force 
majeure and affirmed that the party which violated the contract, as a consequence of force majeure, would have not been held liable. 

947 In RSM v. Central African Republic, the contract concluded between the claimant and the respondent included a provision 
expressly dealing with circumstances of force majeure which excluded contractual violations when the existence of a "cause and 

effect between the events and the force majeure invoked" was proved. See RSM Production Corporation v. Central African Republic, 
ICSID, Case No. ARB/07/02, Decision on Jurisdiction and Responsibility, December 7, 2010, para. 147. 
948 In ICC Nos. 3099 and 3100/1979, the parties had concluded a contract establishing that a party was not bound to compensate the 
damaged party if a force majeure event was the cause of the failure to comply with the contract, unless the party invoking the defence 
was directly connected with the force majeure event. See Case Nos. 3099 and 3100, ICC, Award, May 30, 1979. The award can be 
found at the following link: www.trans-lex.org/203100. 
949 In National Oil Corp. v. Libyan Sun Oil Co., the contract listed the typical force majeure events and stated that the contract would 
have been extended if a force majeure event occurred and for the same duration of the event in its force majeure clause. See National 

Oil Corp. v. Libyan Sun Oil Co., ICC, Case No. 4462, First Award on Force Majeure, May 31, 1985. The award can be found at the 
following link: www.trans-lex.org/204462. 
950 See Nykomb Synergetics Technology Holding AB v. Republic of Latvia, para. 3.6.7. 
951 See National Oil Corp. v. Libyan Sun Oil Co., ICC, Case No. 4462, First Award on Force Majeure, May 31, 1985. 
952 See Nykomb Synergetics Technology Holding AB v. Republic of Latvia, para. 3.6.8. 
953 See Nykomb Synergetics Technology Holding AB v. Republic of Latvia, para. 3.6.3. 
954 See Nykomb Synergetics Technology Holding AB v. Republic of Latvia, para. 3.6.3. 
955 See Nykomb Synergetics Technology Holding AB v. Republic of Latvia, para. 3.6.8. 
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These contracts also generally recognise the possibility that any failure in performing the contract 

due to force majeure would be excused
956

. Consideration is also given to the hypothesis losses or damages 

are experienced by one of the parties excluding the obligation to pay compensation if the failure in 

complying with contractual obligation derived from a force majeure event, unless the party invoking the 

defence has been directly involved in the fault or negligence
957

. In one of the contracts, there is also a time 

reference establishing that the contract will be extended for a period equal to the duration of the force 

majeure event
958

. 

National legislations assume a central role
959

. The role of national legislations is even more relevant 

in disputes where arbitral tribunals rely on both domestic laws and contractual clauses on force majeure
960

. 

Investment contracts not defining force majeure events are a common circumstance, thus, arbitral tribunals 

can alternatively refer to host states' domestic legislations
961

. National laws on force majeure frequently 

present features similar to the customary international rule
962

. 

Arbitral tribunals have long debated the applicability of the customary rule on force majeure in 

contract-based disputes. The parties to a dispute are free to choose applicable law. Thus, they should 

explicitly clarify whether they intend to apply the rules on force majeure included in a contract or host state's 

law and to exclude the applicability of international law. Not clarifying whether international law should be 

applied would leave room for arbitral panels' decision of still referring to it, if national legislations do not 

rule that circumstance, prevailing over the latter only in the hypothesis of "conflicting national rules"
963

. In 

                                                             
956 See National Oil Corp. v. Libyan Sun Oil Co., ICC, Case No. 4462, First Award on Force Majeure, May 31, 1985. See also See 
Case Nos. 3099 and 3100, ICC, Award, May 30, 1979. The contract relevant in Himpurna, contrasted with this practice since its 
force majeure clause ruled that any late payment, due to the occurrence of a force majeure event, from the state-owned company for 
the energy provided by the claimant would have not been excused. See Himpurna California Energy Ltd. (Bermuda) v. PT. 
Perusahaan Listruik Negara (Indonesia), para. 194. 
957 See Case Nos. 3099 and 3100, ICC, Award, May 30, 1979. 
958 See National Oil Corp. v. Libyan Sun Oil Co., ICC, Case No. 4462, First Award on Force Majeure, May 31, 1985. 
959 Examples of national legislations can be found in RSM v. Central African Republic, National Oil Corp and Al-Kharafi v. Libya. In 
RSM, the tribunal recalled the part of the CAR's Civil Code establishing that the payment of compensation and interests is not due if 

a debtor has been prevented from complying with his obligations, "owing to force majeure or of unforeseeable circumstances". See 
RSM Production Corporation v. Central African Republic, para. 145. In National Oil Corp, the parties to the dispute referred to the 
provision of the Libyan Civil Code specifically dealing with force majeure, as well as to the Libyan Supreme Court's jur isprudence. 
The Lybian Code stated that "the effect of force majeure is to release the obligor from his obligation under the agreement and force 
majeure is established when an event meeting the three following conditions [unforeseeability, irresistibility and externality] occurs". 
See National Oil Corp. v. Libyan Sun Oil Co. In Al-Kharafi, the Court referred to both Egyptian law and the Egyptian Civil 
Cassation's practice. The latter affirmed that, normally, the failure in complying with contractual obligations rises a contracting 
party's "liability... for non performance". An exception is represented by the case the party has been able to prove the failure in 

fulfilling contractual obligations could be "attributed to a force majeure or foreign reason or to the fault of the other contracting 
party". See Mohamed A. Al-Kharafi & Sons Co.v. State of Libya, Court of Arbitration of the Unified Agreement for the Investment of 
Arab Capital in the Arab States, Final Arbitral Award, March 22, 2013, p. 125 and 331. 
960 Additionally, in Parkerings, the tribunal recalled a resolution adopted by the government, concerning the "Approval of Rules for 
Release from Liability due to Irresistible Forces (force majeure)". Force majeure was defined as "extraordinary circumstances  that 
cannot be foreseen or avoided, or removed by using any means". The resolution also excused entities from the obligation to 
compensate contractual counterparties if force majeure events occurred. See Parkerings-Compagniet A.S. v. Republic of Lithuania, 
para. 86. 
961 For instance, in ICC Nos. 3099 and 3100/1979, the contract did not include a definition of force majeure and the tribunal had to 
rely on the state's jurisprudence and doctrine. Similarly, in Parkerings, for a definition of force majeure, the contract expressly 
included a reference to Lithuanian national legislation. See Parkerings-Compagniet A.S. v. Republic of Lithuania, para. 85. 
962 See Crawford J., State Responsibility - General Part, p. 295. 
963 See Autopista Concesionada de Venezuela, C.A. (“Aucoven”) v. Bolivarian Republic of Venezuela, ICSID, Case No. ARB/00/5, 
Award, September 23, 2003, para. 102. The tribunal in LETCO v. Liberia had to decide if only Liberian law or also principles of 
international law could have been applied, once the parties had decided that the dispute should have been judged on the grounds of 
Liberian law. In the end, the tribunal relied on the contract and Liberian law. But, its conclusions seemed to suggest the convenience 
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this sense, it seems that international law would be recognised a sort of "corrective and supplemental 

function"
964

. In similar circumstances, as suggested by the Klӧckner annulment committee, the first step can 

consist in determining applicable state rules and their content and, only after that, recurring to international 

law would be possible
965

. Furthermore, as highlighted by the Wena Hotels tribunal, international law's role 

can be more or less extended on a case-by-case basis
966

. Arbitral tribunals can have "a certain margin and 

power for interpretation", also because ICSID Article 42(1) does not clearly separate the "respective scope of 

international and domestic law"
967

. 

Contract-based tribunals mostly tend to focus on alleged contractual violations and on legal 

provisions included in investment contracts. On the contrary, treaty-based tribunals can be expected to have a 

broader point of view and to consider international law, in this specific case the customary rule on force 

majeure. However, it is necessary to prove that the relevant circumstances and force majeure have influenced 

not only contractual obligations, but also treaty ones
968

, since according to general practice treaty-based and 

contract-based claims are separately considered by arbitral tribunals
969

. 

 

2. Force majeure in circumstances of political instability. 

The customary rule on force majeure applies in circumstances of "natural or physical event", "human 

intervention" or even a "combination of the two"
970

. War, riots, turmoil are among the circumstances which 

can be described as human intervention. There is considerable arbitral practice where the non-performance of 

contractual obligations, as a consequence of similar events, has been justified invoking the existence of force 

majeure. The ILC has highlighted the existence of a consolidated jurisprudence considering force majeure as 

a circumstance precluding wrongfulness also in relation to "attacks by rebels", having damaged foreigners
971

. 

But, at the same time, the ILC has explicitly excluded the possibility of invoking force majeure as a 

                                                                                                                                                                                                          
of analysing national legislation in relation to the general principles of public international law, even in the hypothesis the parties had 
already agreed on applicable law. See Liberian Eastern Timber Corporation (LETCO) v. Republic of Liberia, ICSID, Case No. 
ARB/83/2, Award, March 31, 1986, within Rayfuse R. ed., ICSID Reports, Vol. 2, 1995, p. 358. See also Sornarajah M., Resistance 
and Change in the International Law on Foreign Investment, Cambridge University Press, Cambridge, 2015, p. 127.  
964 See Wena Hotels Ltd. v. Arab Republic of Egypt, ICISD, Case No. ARB/98/4, Decision on Annulment, February 5, 2002, para. 
38. See also Autopista Concesionada de Venezuela, C.A. (“Aucoven”) v. Bolivarian Republic of Venezuela, para. 102. The tribunal 
established that Venezuelan law would have been applicable, while international law would have been applied only to fill in the 

lacunae of national legislation, prevailing over the latter only in the hypothesis of "conflicting national rules". The tribunal did pose 
the question whether the role of international law in ICSID practice should "go beyond the corrective and supplemental functions of 
international law". Nevertheless, it refused to clarify the issue, stating it would have been pointless in that dispute since it was a 
contract-based dispute. 
965 See Klockner v. Republic of Cameroon, ICSID, Case No. ARB/81/2, Decision on Annulment, December 21, 1983, para. 69. 
966 See Wena Hotels Ltd. v. Arab Republic of Egypt, Decision on Annulment, para. 38. 
967 See Wena Hotels Ltd. v. Arab Republic of Egypt, Decision on Annulment, para. 39. 
968 See Sornarajah M., The International Law on Foreign Investment, p. 465. 
969 The tribunal in Parkerings discussed this issue. It was a contract-based dispute judged by a treaty-based arbitral tribunal 
considering the dispute according to the Lithuania-Norway BIT. The claimant affirmed some measures introduced by the host state 
corresponded to a force majeure event which prevented the contract's execution. Nevertheless, the tribunal affirmed the claim did not 
"reach the status of a BIT breach", since a contractual violation could "not automatically result in a violation of the Respondent’s 
international law obligations under the BIT". The force majeure claim was led back to an alleged violation of the obligation of the 
state not to act arbitrarily, but the tribunal could not verify that. See Parkerings-Compagniet A.S. v. Republic of Lithuania, para. 310. 
970 See the Draft Articles on the Responsibility of States for Internationally Wrongful Acts with commentaries at Article 23, para. 3. 
971 See the Draft Articles on the Responsibility of States for Internationally Wrongful Acts with commentaries at Article 23, para. 7. 
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consequence of critical political or economic conditions affecting the fulfilment of international 

obligations
972

. 

In relation to foreign investment, the customary rule on force majeure has to be distinguished from 

force majeure contractual clauses, excusing the non-performance of contractual obligations
973

. Regarding 

contract-based disputes, the ILC's affirmation that force majeure cannot be invoked in circumstances of 

political or economic crisis has not taken root. LETCO has been one of the first arbitral awards dealing with 

force majeure and establishing a different practice. In the 80s, Liberia was suffering a period of political 

instability that culminated in an overthrow. According to the arbitral tribunal, the political and economic 

consequences of the legitimate president's overthrow could be qualified as force majeure events in 

accordance with the concession agreement
974

. 

The most relevant investment disputes deal with force majeure as a consequence of the unstable 

socio-political conditions of host states. The analysis of those disputes has shown that contractual force 

majeure clauses have been invoked or referred to by either host states
975

 or arbitral tribunals
976

. One last case 

scenario concerns the hypothesis of investors invoking the rule. RSM v. Central African Republic has 

become one of the most relevant disputes dealing with force majeure
977

. The dispute originated after the 

claimant's failure to perform the contract concluded with the respondent for the research and exploitation of 

hydrocarbons. The grave civil and political turmoil occurring in the CAR (ultimately culminated in a war and 

an overthrow) allegedly prevented the contract's execution and urged the claimant to invoke force majeure 

demanding the contract's extension for the duration of the force majeure period. 

Host states have also referred to the three conditions of unforeseability, irresistibility and externality 

characterising force majeure in their argumentations
978

. In RSM, the CAR considered all three conditions 

since the provision of the contract ruling the circumstances in which the invocation of force majeure was 

                                                             
972 See the Draft Articles on the Responsibility of States for Internationally Wrongful Acts with commentaries at Article 23, para. 3. 
973 See Newcombe A., Paradell L., Law and Practice of Investment Treaties - Standards of Treatment, Kluwer Law International, 
The Netherlands, 2009, p. 514. 
974 See Liberian Eastern Timber Corporation (LETCO) v. Republic of Liberia, ICSID, Case No. ARB/83/2, Award, March 31, 1986, 
within Rayfuse R. ed., ICSID Reports, Vol. 2, 1995, p. 365. See also RSM Production Corporation v. Central African Republic, para. 
184. 
975 In Autopista v. Venezuela, the contract concluded between the dispute's parties for the improvement and maintenance of 
Venezuelan highway system originated a huge wave of protests mainly against the tolls' increase. According to the contract, the 
claimant would have repaid its investment through the collection of highway tolls and Venezuela should have raised those tolls. 

Nevertheless, the violent protests against the tolls' increase allegedly prevented Venezuela from complying with its contractual 
obligations and motivated the invocation of the force majeure clause. See Autopista Concesionada de Venezuela, C.A. (“Aucoven”) 
v. Bolivarian Republic of Venezuela, ICSID, Case No. ARB/00/5, Award, September 23, 2003. 
976 Toto v. Lebanon, concerned a contract concluded between the dispute's parties, for the building of a highway between Beirut and 
Damascus. The construction works had allegedly been jeopardised by Lebanon with several delays in the handing over of the 
construction site and in its protection and by the situation of grave national instability which interested Lebanon in the beginning of 
the 2000s. See Toto Costruzioni Generali S.P.A. v. Republic of Lebanon, ICSID, Case No. ARB/07/12, Decision on Jurisdiction, 
September 11, 2009. 

977 See RSM Production Corporation v. Central African Republic, ICSID, Case No. ARB/07/02, Decision on Jurisdiction and 
Responsibility, December 7, 2010. 
978 In Autopista, Venezuela focused only on events' foreseeability stating that, when the contract was concluded, neither party could 
have foreseen that the attempt of raising the tolls would have generated a similar wave of protests among citizens978. The state 
affirmed the protests against the planned tolls' increase "constituted a classic force majeure event and excused the Republic’s 
contractual undertaking to increase the tolls to such levels". Venezuela's defence focused on the necessity of determining the 
foreseeability of those violent protests and not of "whether the mere “prospect of political opposition” was foreseeable". See 
Autopista Concesionada de Venezuela, C.A. (“Aucoven”) v. Bolivarian Republic of Venezuela, paras. 85(b) and 111. 
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admissible recalled unforeseeability, irresistibility and externality, as well as the existence of a connection 

between an event and the existence of force majeure
979

. The contract included, among the possible events 

allowing the invocation of force majeure, "earthquake, strike, riot, insurrection, civil commotion, sabotage, 

acts of war or conditions attributable to war"
980

. According to the CAR, the unforeseeability requirement 

could not be met since the existence of a situation which could have threatened the investment had been 

well-known by the investor right after the conclusion of the contract. Irresistibility corresponded to the 

"impossibility of implementing some means for the execution of the contract", but the claimant had not 

presented any specific analysis of this alleged irresistibility. About externality, the claimant could not meet 

the requirement having contributed to the occurring of the situation of impossibility of fulfilling contractual 

obligations. The respondent's considerations were not grounded on its internal instability. 

Arbitral panels have, as well, analysed the events in the light of those requirements. The RSM 

tribunal initially affirmed the jurisprudential and the contract's definition of force majeure corresponded
981

. 

Then, the analysis moved to the verification of whether the conditions had been met. Concerning 

unforeseeability, the internal instability experienced by the CAR was negligible and did not prevent the 

correct execution of the exploration contract
982

. This was true, at least, until the investor attempted to let 

external operators enter the host country for the execution of seismic evaluations, changing "the impact of 

force majeure"
983

. The state's internal insecurity caused foreign companies' refusal to enter the country and 

carry out the seismic evaluations, characterising the "irresistible force" requirement. Generally, companies 

operating in the oil field rely on the expertise of specialised companies for more detailed feasibility studies 

and the tribunal also recognised the scant number of similarly qualified companies. Thus, the claimant did 

everything in its power to overcome the difficulties deriving from the continuous refusals of these specialised 

external companies to carry out the seismic evaluations. Regarding externality, the tribunal underlined that 

the political and social turmoil within the CAR "could not have been attributed to a foreign company like 

RSM". In the end, the tribunal ascertained the existence of force majeure because all three requirements had 

been met. 

In other disputes, arbitral panels have not explicitly considered whether the events constituting the 

background of the dispute could be defined as force majeure events, according to the customary international 

rule
984

. Nevertheless, events like assassinations, terrorist bombings, international conflicts and a civil war 

                                                             
979 See RSM Production Corporation v. Central African Republic, ICSID, Case No. ARB/07/02, Decision on Jurisdiction and 
Responsibility, December 7, 2010, para. 147. 
980 See RSM Production Corporation v. Central African Republic, para. 147. 
981 See RSM Production Corporation v. Central African Republic, para. 179. 
982 See RSM Production Corporation v. Central African Republic, para. 180. 
983 See RSM Production Corporation v. Central African Republic, para. 180. 
984 In Toto v. Lebanon, the force majeure defence had not been invoked by either of the parties. It was the tribunal that seemed to 
implicitly refer to the existence of force majeure in relation to the claimant's argumentation that there had been an anomalous delay in 
two local court's proceedings and to the demand for compensation for the damages occurred to its equipment and changes to the  
original projects. The tribunal recognised that two proceedings involving the claimant before the Lebanese Conseil d'Etat had 
suffered serious delays, but the tribunal disagreed that those delays constituted a denial of justice, in the light of BIT. In fact, in that 
period, assassinations, terrorist bombings, a war with Israel and a civil war affected the country and its legal system's abi lity of 
properly functioning. Those events, coupled with Toto's lack of initiative in speeding those proceeding, motivated the tribunal's 
conclusion it had no jurisdiction to decide whether those delays violated the fair and equitable standard. Even though there was not 
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affecting a host country and the proper functioning of its legal system, and consequently the investment, 

seem to allow the conclusion that they are unpredictable, irresistible and external to the state, and can be 

qualified as force majeure circumstances
985

. 

 

3. States' new legislative measures as force majeure.  

The introduction of new legislative or economic measures by host states is per se a relevant issue for 

foreign investors. The introduction of new legislative measures changing and affecting the investment 

framework existing at the time of the conclusion of a contract has been qualified in several investment 

disputes as a cause for the non-performance of contractual obligations and for the invocation of force 

majeure. These disputes have mainly derived from host states' reactions to circumstances of instability due to 

either political or economic negative events
986

. There is also the case of arbitral awards dealing with adverse 

financial conditions
987

. Concerning the African continent, there have been disputes where the worsening of 

socio-political conditions urged the invocation of a circumstance of force majeure
988

. 

                                                                                                                                                                                                          
any explicit reference to force majeure, it seems reasonable to affirm that the tribunal believed those events of internal instability 
were, to a certain extent, unpredictable, irresistible and external to the state, justifying in this way the proceedings' del ays. See Toto 
Costruzioni Generali S.P.A. v. Republic of Lebanon, ICSID, Case No. ARB/07/12, Decision on Jurisdiction, September 11, 2009, 
paras. 139 and ff., 165 and 168.

 

985 Also in Autopista, the investment was jeopardised by violent protests, riots and civil unrest, but in that case, the tribunal 
considered those events in the light of the requirements of force majeure's clause, concluding that they had not been met. The 
tribunal's reasons for rejecting the invocation of force majeure have been stated in Autopista Concesionada de Venezuela, C.A. 
(“Aucoven”) v. Bolivarian Republic of Venezuela, ICSID, Case No. ARB/00/5, Award, September 23, 2003, paras. 107, 114, 121, 
125 and 128. 
986 It is possible to refer also to a couple of arbitrations involving the Indonesian government, namely Karaha Bodas and Himpurna, 
there was the intertwining of both political and economic adversities. The claimants concluded contracts with an Indonesian s tate-
owned company operating in the gas and oil fields for the exploration, exploitation and sale of gas resources to the state -owned 

company. The following rising Asian financial crisis and the overthrow of the Indonesian regime caused serious economic and 
political instability which moved Indonesian authorities (that had also been advised by the IMF) to suspend the energy contracts. See 
Brunner C., Force Majeure and Hardship under General Contract Principles, Kluwer Law International, Netherlands, 2009, p. 446. 
See also Rubins N., The Enforcement and Annulment of International Arbitration Awards in Indonesia, American University 
International Law Review, Vol. 2, Issue 20, 2005, p. 362 and 374. See also Sornarajah M., The International Law on Foreign 
Investment, Cambridge University Press, Cambridge, 2010, p. 466. 

987 
In ICC Nos. 3099 and 3100/1979, the claimant was an Algerian state enterprise (seller) and the respondent an African state 

enterprise (buyer) that had concluded two contracts for the sale of crude oil and refined oil products. The dispute arose aft er the 
respondent had failed to pay for the purchases and refused to pay for the deriving additional penalties and damages. Such failure had 
been allegedly due to currency exchange controls which motivated the state's national central bank not to authorise the payment, 

despite the fact that the capitals had been available. See Case Nos. 3099 and 3100, ICC, Award, May 30, 1979. The award can be 
found at the following link: www.trans-lex.org/203100. It is possible to consider also Nykomb v. Latvia where Latvenergo (a 
company entirely owned by Latvia) and Windau (a company owned for the 51% by Nykomb) concluded a contract for the building 
of a cogeneration plant for the production of electric power and heat from natural gas, which should have been purchased and 
distributed by Latvenergo987. Electricity delivery price was calculated through the sum of two elements, both determined through the 
application of national laws and regulations: the electricity tariffs set by Latvian authorities and the so-called "multipliers". The 
dispute arose over the "multipliers component" of delivery price because, in the claimant's opinion, the multipliers paid to Windau 
were inferior to those which should have been actually paid. See Nykomb Synergetics Technology Holding AB v. Republic of Latvia, 

Stockholm Chamber of Commerce, Arbitral Award, December 16, 2003, para. 1.1. 

988 
National Oil Corp., judged by the ICC Arbitration Court, originated from the worsening of diplomatic bilateral relations of the 

parties' mother countries. The parties had concluded a contract for the execution of an oil exploration and exploitation programme in 
Libya988. After the contract's conclusion, the respondent suspended its performance on the grounds of force majeure, as a 
consequence of the alleged impossibility for its employees to enter Libya, following an order of the US government invalidating US 
passports for travels to Libya. Since the beginning of the 80s, following a series of terrorist attacks believed to be suppor ted by 
Gaddafi's regime the US suspended its relations with Libya, instituted an embargo and adopted sanctions against the state. See 
National Oil Corp. v. Libyan Sun Oil Co., ICC, Case No. 4462, First Award on Force Majeure, May 31, 1985. The award can be 
found at the following link: www.trans-lex.org/204462. 
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Force majeure has been invoked by either foreign investors whose investment have been jeopardised 

by the introduction of new measures or states having adopted controversial measures. The analysis of these 

disputes allows the acknowledgement of the effects of state regulation in the fields of energy and 

infrastructure. They also help to observe the circumstances in which such regulations can negatively affect 

foreign investment, as well as the possibility of invoking a defence such as force majeure, especially in the 

optic of determining the obstacles foreign investors could face in a host country. One of the most relevant 

outcomes of this analysis is that arbitral tribunals tend to define the most radical measures introduced by 

states as altering the original investment framework, in a manner entirely contrary to the spirit of foreign 

investment's protection. In similar circumstances, arbitral tribunals likely tend to allow defences grounded on 

force majeure against changes in host states' legislations, while they may reject argumentations trying to 

support radical changes in domestic laws
989

. 

The tribunal in ICC Nos. 3099 and 3100/1979 has been the only to consider the events motivating the 

invocation of force majeure in the light of the three requirements of unforeseeability
990

, irresistibility and 

externality. The arbitral panel did not interpret each requirement, but immediately analysed the dispute's 

circumstances. The fact that the state's Central Bank had not made capitals available could not be considered 

an external event, otherwise any state intervention into the functioning of a state-company would jeopardise 

the correct execution of a contract and would constantly be invoked by the state-company as an excuse for 

failing to perform the contract. Finally, the tribunal considered a report of the Central Bank referring to the 

serious economic crisis that had been affecting the country the same year the dispute arose and it determined 

that it should have been up to the defendant to obtain the necessary guarantees from the bank that the 

payment was possible, since the latter knew or should have known that there had been an ongoing economic 

crisis. The force majeure defence was not accepted, since the defendant failed to meet the requirements. 

                                                             
989The most complete interpretation of the force majeure clause has been given by the Nykomb tribunal. The tribunal affirmed force 
majeure could not be interpreted as excusing the adoption of measures having the effect of inevitably changing the initial conditions 
of investment, instead of covering the exclusion of a party's responsibility for its failure in complying with contractual obligations. 
The force majeure clause could not be interpreted as freeing a party from its obligations and, in this specific case, as leaving the 
investor completely unprotected. Moreover, the letter of the contract and the conclusions of the Latvian Supreme Court, in a case 
similar to Nykomb, clarified that the clause did not allow the state to change its laws on multipliers the way it did. In the legal opinion 
attached to the award, T. Wälde stated that "inability to pay or unwillingness to pay cannot be justified by force majeure". The 
UNCITRAL arbitral tribunal, in Karaha Bodas, focused on the interpretation of the expression "a government related event is an 

event of force majeure" included in the contract's force majeure clause. The arbitral panel concluded that the adoption of acts, such as 
the presidential decree that had suspended the contract, did not constitute a contractual violation but are rather force majeure events 
which prevented the claimant from complying with its contractual obligations. The Himpurna tribunal considered the relationship 
between the possibility of invoking force majeure and the existence of an economic crisis. The panel carried out a case-by-case 
analysis and concluded that the economic hardship experienced by Indonesia was not sufficient to determine the necessity of 
renegotiating contractual obligations. The only result of allowing a renegotiation would have corresponded to favouring international 
uncertainty, as the Asian financial crisis in 1997 had great magnitude, but it was not unforeseeable and could have been overcome.  
See Wälde T. W., In the Arbitration under Art. 26 Energy Charter Treaty (ECT), Nykomb v. The Republic of Latvia - Legal Opinion,  

Transnational Dispute Management, Vol. 2, Issue 5, November, 2005, para. 62. See also Karaha Bodas Co. v. Perusahaan 
Pertamangan Minyak Dan Gas Bumi Negara, US District Court for the Southern District of Texas. See also  Himpurna California 
Energy Ltd. (Bermuda) v. PT. Perusahaan Listruik Negara (Indonesia), paras. 203, 209 and 210. See also Sornarajah M., The 
International Law on Foreign Investment, p. 466. 
990 The tribunal strictly interpreted the requirement of unforeseeability. The exchange regulations which prevented the Central Bank 
to execute the payment had been in force long before the conclusion of the contracts and, thus, the Central Bank's behaviour could 
not be defined as unforeseeable. See Augenblick M., Rousseau A. B., Force Majeure in Tumultuous Times: Impracticability as the 
New Impossibility, p. 66. 
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Differently from the other disputes presented in this section, National Oil Corp. has concerned 

regulative acts adopted by the foreign investor's home state, the US, which prevented the investor from 

complying with contractual obligations. The tribunal believed the circumstances listed in the contractual 

clause were rather extensive, especially in the light of the formulation "any unforeseen circumstances and 

acts beyond the control of such Party". In the tribunal's opinion, the parties' decision of including a specific 

force majeure clause depended on their desire of making applicable a provision which was not Libyan law. 

According to this clause, the contract's non-performance could have been excused in the sole hypothesis it 

would have been impossible for one of the parties to fulfil contractual obligations. Thus, the contract did not 

define the concept of "impossibility to perform". In the end, the arbitral tribunal rejected the force majeure 

defence because the respondent was not impeded to execute the contract. The American company could have 

hired non-US citizens, overcoming the problems relating to the passports restrictions. In fact, the respondent 

should have proved the absence of possible alternative strategies for the contract's performance in order for 

the irresistibility requirement to be met
991

. The force majeure defence should have not been invoked at all, 

since the negative effects of acts or measures adopted by a foreign investor's home country "will not fall 

under the principle" of force majeure
992

. 

 

 

SECTION II. State of necessity. 

1. Characteristic elements of necessity. 

State of necessity has been one of the circumstances precluding wrongfulness most frequently 

invoked also in investment-related disputes
993

, generally, by states having failed to offer adequate levels of 

protection and security. The main difference between necessity and other circumstances precluding 

wrongfulness, like force majeure or distress, is that the former "does not involve conduct which is 

involuntary or coerced"
994

. There still is a component of "free choice"
995

. The invoking party has to 

voluntarily breach an international obligation, in order to protect other interests
996

. This has to happen "in a 

manner necessary to protect an essential interest in grave and imminent peril"
997

 not constituting a danger to 

individuals, but to the essential interests of the country invoking it
998

. 

                                                             
991 See Augenblick M., Rousseau A. B., Force Majeure in Tumultuous Times: Impracticability as the New Impossibility, p. 69. 
992 See Dolzer R., Schreuer C., Principles of International Investment Law, Oxford University Press, Oxford, 2012. 
993 See Olleson S., The Impact of the ILC's Articles on Responsibility of States for Internationally Wrongful Acts, p. 160. See also 
Sloane R. D., On the Use and Abuse of Necessity in the Law of State Responsibility, Boston University School of Law Working 
Paper, No. 11-16, 2011, p. 55 and 59. See also Tanzi A., State of Necessity, Max Planck Encyclopaedia of Public International Law, 

Oxford Public International Law, p. 3. 
994 See the Draft Articles on the Responsibility of States for Internationally Wrongful Acts with commentaries at Article 25, para. 2. 
995 See Tanzi A., State of Necessity, Max Planck Encyclopaedia of Public International Law, Oxford Public International Law, p. 2. 
996 See Crawford J., State Responsibility - General Part, 2013, p. 307. 
997 See Bjorklund A. K., Emergency Exceptions: State of Necessity and Force Majeure, Muchlinski P. ed., Ortino F.ed., Schreuer C. 
ed., International Investment Law, Oxford University Press, Oxford, 2008, p. 462. See also Crawford J., The International Law 
Commission's Articles on State Responsibility, Cambridge University Press, Cambridge, 2002, p. 178. 
998 See the Draft Articles on the Responsibility of States for Internationally Wrongful Acts with commentaries at Article 25, para. 2. 



182 
 

States' practice of referring to circumstances precluding wrongfulness to justify failures in complying 

with investment treaties' obligations shows that the ascertainment of state responsibility under IIAs "is not a 

self-contained notion"
999

. States always refer to the customary necessity rule and its codification in ILC 

Article 25. The most part of investment disputes where states have grounded their defences on the existence 

of a state of necessity can be divided in two categories. There are disputes where necessity has been invoked 

in relation to national instability (generally involving African countries) and other cases relating to grave 

economic crisis (involving almost exclusively Argentina after the 2001 economic crisis). There, states have 

generally referred to the general rules of public international law as well as to the related jurisprudence of 

international tribunals
1000

, despite the difficulties of applying such rules to investor-state disputes. 

International jurisprudence has been referred to in order to prove state of necessity has become a customary 

international rule "precluding wrongfulness of the measures adopted in its context and exempting the State 

from international responsibility"
1001

. 

Both states and arbitral tribunals
1002

 generally agree that state of necessity is a part of customary 

international law and reflects "the current status" of customary international law
1003

. Arbitral tribunals agree 

that ILC Article 25 reflects
1004

,
 
represents

1005
, restates

1006
 or is an expression

1007
 of the state of customary 

international law on necessity. At the same time, there have been cases where ILC Articles have been 

considered a representation of consolidated jurisprudence on state of necessity, rather than customary rules 

or their codification
1008

. The above-mentioned disputes, among others, have favoured the transition of the 

state of necessity rule to a circumstance precluding wrongfulness
1009

. Even scholars agree that ILC Article 25 

                                                             
999 See Sornarajah M., The International Law on Foreign Investment, p. 454. 
1000 The cases most frequently recalled by states have been the Neptunus, Compañía de Ferrocarriles de Venezuela, Russian 
Indemnity, Dickinson Car Wheel Company, Société Commerciale de Belgique, Gabčíkovo-Nagymaros Project and Legal 
Consequences of the Construction of a Wall in the Occupied Palestinian Territory. See National Grid Plc. v. Argentine Republic, 
para. 205. See also Enron Corporation and Ponderosa Assets L.P. v. Argentine Republic, para. 294. See also Sempra Energy 
International v. Argentine Republic, para. 333. See also Heatcote S., Circumstances Precluding Wrongfulness in the ILC Articles on 
State Responsibility: Necessity, p. 493. 
1001 See Enron Corporation and Ponderosa Assets L.P. v. Argentine Republic, para. 294. See also Sempra Energy International v. 
Argentine Republic, para. 333. See also Continental Casualty Company v. Argentine Republic, para. 160. 
1002 See Tanzi A., State of Necessity, p. 2. 
1003 See Sempra Energy International v. Argentine Republic, para. 333. See also National Grid Plc. v. Argentine Republic, paras. 206 
and 255. See also Suez, Sociedad General de Aguas de Barcelona S.A., and Vivendi Universal S.A. v. Argentine Republic, para. 249. 
See also BG Group Plc. v. Republic of Argentina, para. 391. See also Enron Corporation and Ponderosa Assets L.P. v. Argentine 
Republic, para. 294. See also Continental Casualty Company v. Argentine Republic, para. 160. 
1004 See CMS Gas Transmission Company v. Argentine Republic, ICSID, Case No. ARB/01/8, Award, May 12, 2005, para. 315. See 

also Enron Corporation and Ponderosa Assets L.P. v. Argentine Republic, ICSID, Case No. ARB/01/3, Award, May 22, 2007, para. 
303. See also LG&E Energy Corp., LG&E Capital Corp. and LG&E International Inc. v. Argentine Republic, ICSID, Case No. 
ARB/02/1, Decision on Liability, October 3, 2006, para. 245. See also Sempra Energy International v. Argentine Republic, ICSID, 
Case No. ARB/02/16, Award, September 28, 2007, para. 344. 
1005 See National Grid Plc. v. Argentine Republic, UNCITRAL, Case No. 1:09-cv-00248-RBW, Award, November 3, 2008, para. 
256. 
1006 See Suez, Sociedad General de Aguas de Barcelona S.A., and Vivendi Universal S.A. v. Argentine Republic, ICSID, Case No. 
ARB/03/19, Decision on Liability, July 30, 2010, para. 258. See also Continental Casualty Company v. Argentine Republic, ICSID, 

Case No. ARB/03/9, Award, September 5, 2008, note 238. 
1007 See Sempra Energy International v. Argentine Republic, ICSID, Case No. ARB/02/16, Award, September 28, 2007, para. 344. 
1008 See Enron Corporation and Ponderosa Assets L.P. v. Argentine Republic, ICSID, Case No. ARB/01/3, Award, May 22, 2007, 
para. 303. See also Sempra Energy International v. Argentine Republic, ICSID, Case No. ARB/02/16, Award, September 28, 2007, 
para. 344. 
1009 See CMS Gas Transmission Company v. Argentine Republic, ICSID, Case No. ARB/01/8, Award, May 12, 2005, paras. 315 and 
317. For the most emblematic case, see Gabčíkovo-Nagymaros Project (Hungary v. Slovakia), ICJ, Reports 1997, Judgment, 
September 25, 1997, paras. 51-52. 



183 
 

represents a restatement of customary international law which seems to allow the possibility of debating on 

its "precise boundaries"
1010

.  

The necessity doctrine grounds on the "idea of prevention against the risk of suffering certain 

damages"
1011

. One of the consequences of including necessity among circumstances precluding wrongfulness 

is to "avoid an overly rigid application [of a state's obligations]... in circumstances where there are 

conflicting values"
1012

. The basis of the international rule on necessity and its boundaries present a certain 

level of vagueness
1013

. States, doctrine and jurisprudence tend to agree on the definition of state of necessity, 

a general "abstract" one
1014

. State of necessity tries to balance the most crucial interests of very different 

subjects: generally states, but in the investment field also foreign investors. The customary rule leaves states 

a discrete appreciation margin, especially in the identification of serious and imminent perils. Doctrine and 

arbitral jurisprudence agree on the concrete risk states will breach their international obligations attempting 

toavoid any attribution of responsibility for their conduct
1015

. Thus, a much more objective definition of such 

perils is needed. States invoking state of necessity cannot be the "sole judge of whether the conditions for 

necessity are met"
1016

. 

The state of necessity rule should be applied only in a limited number of specific cases due to its 

peculiar nature, as generally agreed on by scholars, state practice and jurisprudence
1017

. Arbitral panels tend 

to qualify state of necessity as a "most exceptional remedy"
1018

 which has to "be addressed in a prudent 

manner to avoid abuse"
1019

 because of its "unilateral"
1020

 and "far-reaching nature", demanding the 

establishment of very strict requirements
1021

. Nevertheless, states have too frequently attempted to rely on 

their discretional power to determine which events could be qualified as serious and imminent threats and to 

invoke necessity
1022

. The ILC has pursued the objective of limiting states' abuse in invoking state of 

necessity
1023

 by introducing demanding conditions to be cumulatively met
1024

. The purpose is avoiding states' 

                                                             
1010 See Bjorklund A. K., Emergency Exceptions: State of Necessity and Force Majeure, p. 474. 
1011 See LG&E Energy Corp., LG&E Capital Corp. and LG&E International Inc. v. Argentine Republic, para. 248. 
1012 See Heatcote S., Circumstances Precluding Wrongfulness in the ILC Articles on State Responsibility: Necessity, within Crawford 
J. ed., Pellet A. ed., Olleson S. ed., The Law of International Responsibility, Oxford University Press, Oxford, 2010, p. 490. 
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1014 See Heatcote S., Circumstances Precluding Wrongfulness in the ILC Articles on State Responsibility: Necessity, p. 490. 
1015 See LG&E Energy Corp., LG&E Capital Corp. and LG&E International Inc. v. Argentine Republic, para. 248. 
1016 See Crawford J., State Responsibility - General Part, 2013, p. 311. See also Bernardus Enricus Funnekotter & others v. Republic 
of Zimbabwe, ICSID, Case No. ARB/05/6, Award, April 22, 2009, para. 105. 
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Plc. v. Republic of Argentina, para. 410. See also Tanzi A., State of Necessity, p. 4. 
1020 See Heatcote S., Circumstances Precluding Wrongfulness in the ILC Articles on State Responsibility: Necessity, p. 490. 
1021 See Bjorklund A. K., Emergency Exceptions: State of Necessity and Force Majeure, p. 462. 
1022 See BG Group Plc. v. Republic of Argentina, UNCITRAL, Final Award, December 24, 2007, para. 410. See also LG&E Energy 
Corp., LG&E Capital Corp. and LG&E International Inc. v. Argentine Republic, para. 248. See also Heatcote S., Circumstances 
Precluding Wrongfulness in the ILC Articles on State Responsibility: Necessity, p. 490. 
1023 See Continental Casualty Company v. Argentine Republic, para. 167. 
1024 See CMS Gas Transmission Company v. Argentine Republic, para. 330. See also Enron Corporation and Ponderosa Assets L.P. 
v. Argentine Republic, para. 311. See also LG&E Energy Corp., LG&E Capital Corp. and LG&E International Inc. v. Argentine 
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invocation of necessity to escape the fulfilment of their international obligations, favouring the stability of 

the international legal framework
1025

. There have been tribunals considering the defence "admissible... in 

theory", but it was rarely accepted "because of its exceptional nature" and the high thresholds which the 

invoking party was expected to meet
1026

. Besides the ICJ's jurisprudence, arbitral tribunals have also 

considered the declarations of ILC's members and the interpretations of state of necessity by Special 

Rapporteurs Ago and Crawford. Accordingly, the circumstances characterising a state of necessity generally 

concern all those threats to states' stability (at the socio-political-economic levels) and integrity
1027

. 

Some scholars are convinced the high threshold included in ILC Article 25 will almost never allow 

the invocation of necessity
1028

. They also have expressed the concern that in a scenario of economic crisis, 

the opportunity of relaxing Article 25's requirements should be evaluated. On the one hand, states would be 

able to invoke state of necessity, while on the other hand there could be an abuse since almost every 

economic crisis could be defined so grave to justify a defence grounded on necessity. A rational 

consideration of the intrinsic instability of national and global economies does not seem to suggest that there 

should be a relaxation over the customary rule. Otherwise, its abuse will become normal and will probably 

contribute to a generalised crisis of customary international law. A careful study of the possibility of 

balancing the provision's requirements with the possibility for states of effectively invoking it seems the 

most appropriate approach. 

 

2. The invocation of necessity during national instability. 

African countries have been invoking the state of necessity rule in investment disputes concerning 

the regulative measures adopted by national governments in circumstances of national instability. The two 

most relevant disputes have been LAFICO v. Burundi and Funnekotter v. Zimbabwe
1029

. In both cases, host 

states attempted to defend their failure to comply with their obligations towards foreign investors referring to 

the alleged existence of a state of necessity.  

                                                             
1025 See CMS Gas Transmission Company v. Argentine Republic, para. 317. See also Suez, Sociedad General de Aguas de Barcelona 

S.A., and Vivendi Universal S.A. v. Argentine Republic, para. 258. 
1026 See National Grid Plc. v. Argentine Republic, para. 257. 
1027 See LG&E Energy Corp., LG&E Capital Corp. and LG&E International Inc. v. Argentine Republic, para. 246. The scholars 
affirmed "state of necessity is identified by those conditions in which a State is threatened by a serious danger to its existence, to its 
political or economic survival, to the possibility of maintaining its essential services in operation, to the preservation of its internal 
peace, or to the survival of part of its territory". 
1028 See Burke White W. W., The Argentine Financial Crisis: State Liability Under BITs and the Legitimacy of the ICSID System, p. 
22. 
1029 In LAFICO, Burundi declared that the measures adopted towards HALB and the Libyan managers (consisting in the liquidation 

of HALB, in preventing Libyan managers of HALB from operating and deporting them). In Funnekotter, Zimbabwe claimed the 

existence of a "state of necessity or emergency" relieving its responsibility of complying with the Zimbabwe-Netherlands BIT for the 
5 years period during which unlawful land occupations had started and had eventually been legitimated through the Land Reform. 
The gravity of the events had allegedly "suspended [the] respondent's obligation to evaluate compensation" until the end of the 
critical period. Zimbabwe declared its failure to compensate the claimants was justifiable in accordance with Zimbabwean law, 
Article 7 of the BIT concerning the treatment to be accorded in case of losses (an issue which will be considered in the following 
paragraphs) and the customary international rule on state of necessity. See Libyan Arab Foreign Investment Company (LAFICO) v. 
Republic of Burundi, para. 64. See Bernardus Enricus Funnekotter & others v. Republic of Zimbabwe, ICSID, Case No. ARB/05/6, 
Award, April 22, 2009, para. 102. 
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The LAFICO tribunal affirmed the respondent did not justify the adopted measures on the grounds of 

existing international rules. Thus, the tribunal attempted to apply the defences which could had been invoked 

by the state, namely Article 61 VCLT, ILC Articles 23 or 25 (respectively dealing with supervening 

impossibility of performance, force majeure and state of necessity)
1030

. Concerning the formulation of ILC 

Article 25, scholars have highlighted the lack of a general definition of "essential interest"
1031

. Such 

definition "depends on all the circumstances in which the State is placed in different specific situations" and 

requires a case-by-case analysis
1032

. With these premises, the protection of national peace and security is a 

circumstance which can rightly be defined as an essential interest needing protection. The LAFICO tribunal 

had to consider that specific hypothesis, but the case-by-case analysis of the dispute's events brought it to the 

conclusion that the other conditions set in Article 25, besides the existence of an essential interest, had not 

been met. According to the tribunal, the measures undertaken by the respondent did not seem the "only 

means to protect an essential interest... against a grave and imminent peril"
1033

. Furthermore, the tribunal 

clarified that a grave and imminent peril, as mentioned in Article 25, could not be a consequence of the 

presence of the Libyan managers of HALB. The tribunal added that necessity could not have been invoked 

also because Burundi directly contributed to the worsening of the events, unilaterally obstructing the correct 

execution of the cooperation project
1034

. 

The Funnekotter tribunal considered the existence of a state of necessity from the double perspective 

of national
1035

 and international law. Zimbabwe referred to the international rule in the attempt of justifying 

the expropriations executed in the public interest and the failure in compensating the claimants for those 

expropriations, as well as to "to face the situation resulting from the invasion of commercial farms"
1036

. 

Ultimately, Zimbabwe's failure to explain the reasons for the absence of calculation and payment of 

compensation motivated the tribunal's conclusion that the defence had to be rejected. 

In the Gabčíkovo-Nagymaros case, the ICJ affirmed that "the state of necessity can only be invoked 

under certain strictly defined conditions which must be cumulatively satisfied; and the State concerned is not 

the sole judge of whether those conditions have been met"
1037

. However, in Funnekotter, the tribunal 

apparently "neglected" the state's argumentation on the existence of a state of necessity, not considering the 

requirements of the rule
1038

. The fact that the tribunal replied that Zimbabwe "never explain[ed] why such a 

state of necessity prevented it from calculating and paying the compensation due to the farmers in 

                                                             
1030 In the previous section, the differences between Article 61 of the VCLT, Articles 23 or 25 of the ILC Articles on state 
responsibility, as well as the tribunal's reasoning in relation to force majeure have been analysed. 
1031 See the Second Report on State Responsibility, by James Crawford, Special Rapporteur, No. A/CN.4/498/Add.2, released on 
April 30, 1999, para. 281. The report can be found at the following link: http://legal.un.org/ilc/documentation/english/a_cn4_498.pdf. 
1032 See the Second Report on State Responsibility, by James Crawford, para. 281. 
1033 See Libyan Arab Foreign Investment Company (LAFICO) v. Republic of Burundi, para. 56. 
1034 See Libyan Arab Foreign Investment Company (LAFICO) v. Republic of Burundi, para. 70. 
1035 It firstly excluded the applicability of national legislation since national authorities had never declared a state of emergency 
during the five years when the unlawful conduct of private individuals had taken place. 
1036 See Bernardus Enricus Funnekotter & others v. Republic of Zimbabwe, para. 106. 
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1038 See Franke F., The Custom of Necessity in Investor-State Arbitration, within Hofmann R., Tams C. J., International Investment 
Law and General International Law, Nomos, Baden-Baden, 2011, p. 145. 
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conformity with the BIT"
1039

, before rejecting the claim, seems to imply that the failures in relation to 

compensation could not allow the invocation of the defence. 

 

3. Necessity in economic crisis. 

The invocation of state of necessity in investment disputes originating from economic crisis has 

mostly characterised disputes involving Argentina after the 2001 economic crisis. Scholars have pointed out 

that the Argentinean economic crisis has probably established a new practice which will multiply the 

episodes of states implementing "necessary" emergency measures, most likely violating IIAs obligations and 

triggering a new wave of investment-related disputes
1040

. This rising practice and, particularly, the way states 

and arbitral tribunals have dealt with state of necessity can prove relevant also for the present study on the 

African continent. Those disputes have concerned sensitive areas also for African countries, like the gas, 

electricity or water sectors. Furthermore, the present global economic instability combined with the already 

precarious economic conditions experienced in last decades by the most part of African countries increase 

the possibility these countries will attempt to invoke state of necessity to justify their failure in protecting 

foreign investment in circumstances of economic crisis. A similar trend could have the effect of rendering 

the international rule a rather common defence ground for states, contravening to the spirit of the rule aiming 

at its use only in limited circumstances
1041

. 

The disputes involving Argentina had similar backgrounds. Even though the claimants operated in 

different sectors like the production and transport of gas (CMS, LG&E, Enron, BG and Sempra), water 

(Suez), electricity (National Grid) or in the insurance field (Continental Casualties), they were similarly 

affected by the emergency measures adopted by Argentinean authorities attempting to reduce the crisis' 

negative effects. Arbitral tribunals' analysis of the emergency measures for the preservation of national 

security and public order led them to determine that the economic crisis had had negative repercussions also 

on the social and political levels. The high socio-political instability generated by the economic crisis 

motivated the adoption of measures which ultimately destabilised original investment frameworks
1042

. In 

                                                             
1039 See Bernardus Enricus Funnekotter & others v. Republic of Zimbabwe, para. 106. 
1040 See Kent A., Harrington A. R., The Plea of Necessity Under Customary International Law: A critical review in light of the 
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every dispute, Argentina affirmed it had not violated treaty obligations, but in the case the tribunals would 

have concluded otherwise, it alternatively grounded its defence on necessity as a consequence of the serious 

economic and social crisis
1043

. For their part, claimants usually argued that the emergency measures had 

jeopardised their investment, causing sensitive losses
1044

. 

All arbitral tribunals
1045

 agreed that the laws applicable to the disputes would have been BITs 

provisions concerning either the treatment to be accorded to foreign investors in specific circumstances or 

non-precluded measures (the latter provisions will be discussed in the following section of the present 

chapter), customary international law and Argentinean law
1046

. A further common point related to the 

recognition of the exceptional gravity of the economic crisis, even though there were doubts about the 

magnitude and effects drafted by Argentina. The crisis was of exceptional hardship and "in such context it 

was unlikely that business could have continued as usual"
1047

. Nevertheless, it had not jeopardised the "very 

existence of the state and its independence"
1048

 and could not have allowed the preclusion of wrongfulness of 

the state's conduct
1049

. Only in one case, the tribunal agreed with Argentina that the economic crisis had 

                                                                                                                                                                                                          
companies from suspending or modifying compliance with their obligations under their concessions and licenses".  See National Grid 
Plc. v. Argentine Republic, UNCITRAL, Case No. 1:09-cv-00248-RBW, Award, November 3, 2008, paras. 59-60 

1043Argentina stated that the gravity of the economic crisis had jeopardised the very "existence of the State and its independence", 
since there were situations of "widespread unemployment and poverty, with dramatic consequences for health, nutrition and social 
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essential interest of the state; it had been caused by exogenous factors and the state did not have any role in its development; the 
emergency measures had been adopted in the attempt of limiting the crisis' negative effects as the only possible means to protect the 

economic interests at stake; and finally those measures did not damage third states' interests. See Sempra Energy International v. 
Argentine Republic, paras. 326, 327 and 346. See also BG Group Plc. v. Republic of Argentina, paras. 392, 394 and ff. See also Suez, 
Sociedad General de Aguas de Barcelona S.A., and Vivendi Universal S.A. v. Argentine Republic, para. 250. See also CMS Gas 
Transmission Company v. Argentine Republic, paras. 244 and 312. See also Enron Corporation and Ponderosa Assets L.P. v. 
Argentine Republic, paras. 77 and 290. See also National Grid Plc. v. Argentine Republic, para. 79. See also Continental Casualty 
Company v. Argentine Republic, paras. 53 and 59. See also Gabčíkovo-Nagymaros Project (Hungary v. Slovakia), ICJ, Reports 1997, 
Judgment, September 25, 1997, para. 51. 
1044 See Sempra Energy International v. Argentine Republic, para. 93. See also Enron Corporation and Ponderosa Assets L.P. v. 

Argentine Republic, para. 75. See also Suez, Sociedad General de Aguas de Barcelona S.A., and Vivendi Universal S.A. v. Argentine 
Republic, para. 254. See also BG Group Plc. v. Republic of Argentina, para. 401. 
1045 The affinities among these awards, concerning applicable law and the tribunals' reasoning, have been partially due to the 
composition of arbitral panels. For instance, two out of three arbitrators in Sempra had previously arbitrated in CMS, thus favouring 
the development of similar conclusions. 
1046 See CMS Gas Transmission Company v. Argentine Republic, para. 122. See also Enron Corporation and Ponderosa Assets L.P. 
v. Argentine Republic, para. 209. See also LG&E Energy Corp., LG&E Capital Corp. and LG&E International Inc. v. Argentine 
Republic, para. 99. See also Sempra Energy International v. Argentine Republic, para. 325. See also National Grid Plc. v. Argentine 

Republic, para. 85. See also Suez, Sociedad General de Aguas de Barcelona S.A., and Vivendi Universal S.A. v. Argentine Republic, 
para. 258. See also BG Group Plc. v. Republic of Argentina, para. 94. 
1047 See Enron Corporation and Ponderosa Assets L.P. v. Argentine Republic, para. 306. See also CMS Gas Transmission Company 
v. Argentine Republic, para. 320. See also Sempra Energy International v. Argentine Republic, para. 348. 
1048 See Enron Corporation and Ponderosa Assets L.P. v. Argentine Republic, para. 306. See also Sempra Energy International v. 
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1049 See Enron Corporation and Ponderosa Assets L.P. v. Argentine Republic, para. 306. See also CMS Gas Transmission Company 
v. Argentine Republic, para. 320. See also Sempra Energy International v. Argentine Republic, para. 348. 
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endangered the state's essential interests representing an "extremely serious threat to its existence, its 

political and economic survival"
1050

. 

The distribution of the crisis' economic burden between the state and the investors is an issue which 

should have deserved a deeper analysis, but it was considered only in CMS. The tribunal concluded that in 

the presence of an economic crisis as grave as that which stroke Argentina, foreign investors could not "be 

overburdened with all the costs of the crisis", but at the same time, the grave economic conditions originating 

from the crisis could not be expected not to affect the investors
1051

. To prevent the occurrence of these two 

circumstances, host countries should aim for the ending of the temporary critical situation and compensate 

the investors. Then, the tribunal ascertained that a part of the losses suffered by the claimant had been due to 

the undertaken risks, but the other part was attributable to the measures adopted by the state which had 

contributed to the hardship experienced by the claimant
1052

. 

Arbitral panels reached the common conclusion that the gravity of the economic crisis was "not 

sufficient to allow a plea of necessity to relieve a state of its treaty obligations"
1053

. The acceptance of the 

existence of a state of necessity in a framework of rather frequent economic crisis experienced by the most 

part of states "would threaten the very fabric of international law and indeed the stability of the system of 

international relations", allowing states not to fulfill their international obligations
1054

. In BG, the tribunal 

went even further referring to the origins of economic crisis and affirming that "a country is always 

ultimately responsible of its economic policy and of its consequences, at least politically and 

economically"
1055

. Then, it concluded that the solution could have been state intervention with the adoption 

of different economic measures, years before the outburst of the economic crisis
1056

. A similar approach 

could have avoided the adoption of the emergency measures from 2001 which, despite having being praised 

by economists and international organisations like the IMF, had severe negative effects for foreign investors. 

Another relevant point has been the debate on the relationship between human rights and 

international investment law. Argentina introduced a new argument grounded on the protection of human 

rights, to support its thesis on the extreme gravity of the economic crisis and the legitimate decision of 

invoking necessity. The state debated that the human right to water was a fundamental right and, differently 

from other sectors concerning "commodities and services" the tribunal should have granted the state "a 

broader margin of discretion", since the measures it had introduced were aimed at protecting its citizens' 

right to water
1057

. Concerning the argumentation on the right to access to water and the hypothesis that the 

right would have prevailed over BITs obligations, the tribunal concluded that the state was equally bound by 

both human rights and BITs obligations, which anyways were not "inconsistent, contradictory, or mutually 
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exclusive"
1058

. However, it further added that similar argumentations were not supported either in the BITs or 

international law
1059

. 

Certain events, like economic crisis and national or international conflicts, can negatively affect both 

foreign investors and host states' citizens. In my opinion, states have obligations towards all of them, but, at 

the same time, they should decide which interests have primary relevance for the country. Studies should be 

carried out with the purpose of determining how the rights and interests of these two groups should relate 

and whether there are specific circumstances allowing the interests' of one of them to temporarily prevail 

over the other. Human and investors' rights are not mutually exclusive and this is why I believe that in 

specific circumstances (which should be clearly identified by states or international bodies) the protection of 

one party should be considered primary and the attention of national authorities should be focused on solving 

the most threatening situation. This does not mean that a state should be excused for the possible 

wrongfulness of its conduct towards foreign investors, but it is about recognising a parallel set of rights. This 

is why Argentina's attempt of avoiding any form of responsibility and refusing to compensate the investors 

cannot be accepted. 

 

4. Arbitral panels' further considerations about the invocation of state of necessity in economic 

crisis. 

During the economic crisis, Argentina had to intervene to reduce the crisis' negative effects; it had a 

duty to attempt to avoid any further exacerbation of internal economic conditions
1060

. However, the fact that 

events "were [not] out of control or had become unmanageable"
1061

, allowed arbitral tribunals to conclude 

that the economic crisis was not of such magnitude to constitute an imminent and grave peril
1062

. The gravity 

of the crisis was not of such proportions to affect the "very existence of the state and its independence"
1063

. 

The emergency measures adopted by Argentina, compared to the measures adopted by other states in similar 

circumstances, showed that different approaches are possible and that the measures implemented after 2001 

had not been the only means available to protect its interests
1064

. Tribunals generally disagreed that to solve a 

crisis of such magnitude there had been only one means available, since states usually have multiple possible 
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Argentine Republic, para. 307. 
1062 See CMS Gas Transmission Company v. Argentine Republic, para. 328. 
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approaches
1065

. Moreover, the essential interests of third states, with whom Argentina had concluded BITs, 

were not harmed by those emergency measures
1066

. 

Argentina, third countries and international organisations (for instance, in a report drafted by the 

IMF
1067

) recognised the crisis had originated from both exogenous and endogenous elements
1068

. The 

interaction of "domestic and international factors" due to the existence of a global economy were the 

precondition of the 2001 economic crisis and Argentina's adoption of emergency measures significantly 

contributed to its worsening
1069

. In fact, the mere existence of global factors would have spread a crisis of 

equal gravity to a larger number of countries worldwide, instead of being circumscribed only to 

Argentina
1070

. Moreover, the surfacing of such huge economic crisis could not be attributed to the doing of a 

singular administration, but rather derived from the negative consequences of long period of inappropriate 

economic interventions
1071

. In the end, the most part of arbitral panels rejected Argentina's defence grounded 

on the rule of necessity because the respondent had not met ILC Article 25's conditions. 

Another basis for rejecting Argentina's counterclaim on the existence of a state of necessity related to 

the affirmation ILC Article 25 "exclusively [relates] to international obligations between sovereign states", 

thus the necessity defence would have failed independently from its rejection or acceptance
1072

. Argentina 

would have scarcely benefited from Article 25's invocation, since investors would have still been entitled to 

compensation under the BIT
1073

. The ILC's affirmation that the defence was inadmissible if a treaty 

obligation excluded the possibility of relying on it led arbitral panels to the conclusion that that was not the 

case and Argentina had been entitled to adopt the emergency measures. Even in the hypothesis the host state 

had invoked the necessity defence, according to the BIT it would have been still bound to compensate the 

investor
1074

. In the end, Argentina failed to meet the requirements set in Article 25 because the emergency 

measures had lured the investor to accept them and believe they would have only been temporary. 

Additionally, state authorities threatened investors wishing to resort to arbitration, forced investors to cease 

open proceedings before arbitral tribunals and introduced a contractual revision mechanism not aimed at 

restoring initial investment conditions
1075

. 

Arbitral tribunals have also frequently remarked that their analysis would not have included any 

political judgment of the emergency measures implemented by Argentina. Their judgments would have been 

limited to the legal analysis of emergency measures' consequences, in relation to the possibility of precluding 
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their alleged wrongfulness
1076

. The Enron tribunal added that it was only competent to highlight that multiple 

solutions could have been adopted by the state and not to practically suggest which ones would have been 

more appropriate
1077

. In Sempra, the tribunal remarked the importance arbitral panels only focus on 

determining whether the host state's choice was the only available, rather than questioning the state's 

economic choices
1078

. In Suez, the tribunal pointed out that Argentina could have adopted more flexible 

measures avoiding the breach of treaty obligations to safeguard its essential interests
1079

. Scholars have 

doubted the impartiality of arbitral panels' conclusions about the emergency measures. The disputes 

involving Argentina highlighted arbitral tribunals' increasing practice of speculating on the measures 

implemented by host states
1080

, intruding into the domestic jurisdiction of states involved in arbitral disputes. 

Argentina's state of necessity defence was accepted only in one case, LG&E
1081

. Differently from the 

other awards, the LG&E award did not compare the economic crisis to other similar crisis, but it rather 

analysed the peculiar elements of the crisis from both a social and an economic point of view
1082

. This more 

detailed study of the dispute's background, defined as a "qualitative approach"
1083

, radically changed the 

tribunal's approach towards the events, influencing also its decision of accepting necessity as precluding 

Argentina's wrongful conduct. The opposite conclusions of CMS and LG&E, despite the common 

background, have been due to different interpretations of the events from which the disputes originated and 

"to the content of the applicable law", namely the applicability of either ILC Article 25 or BITs provisions on 

non-precluded measures (an issue which will be considered in the following Section)
1084

. According to some 

scholars, the LG&E award differentiates because normally other arbitral tribunals which interpreted the "only 

way" concept did not give any "deference whatsoever to Argentina’s policy choices and, essentially, vitiate 

the necessity defence as a matter of law"
1085

. On the contrary, the LG&E tribunal showed some "deference" 
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to the state's emergency plan when it decided not to discuss whether those measures had been the most 

desirable for the crisis' solution
1086

. 

 

5. Critical aspects of awards dealing with the necessity defence in economic crisis. 

The above-mentioned awards have not been exempted from criticism and in some cases they have 

been challenged before annulment committees. These committees have questioned the previous rejections of 

Argentina's defence probably contributing to the development of a new practice about the interpretation of 

the customary necessity rule in relation to economic crisis. They have also differently interpreted the 

relationship between state of necessity and BITs rules
1087

.  

The interpretation of the "only way" concept, the possible damages to third states' essential interests 

and the alleged contribution of Argentina to the economic crisis have been the object of conflicting point of 

views. This has brought some annulment committees to partially annul the previous awards
1088

. 

The expression "only way" allowed multiple interpretations beyond the literal one and the state's 

argumentation that an economic crisis allowed the adoption of different corrective measures was 

accepted
1089

. In Enron, the tribunal did not specify whether there was an applicable test to determine the 

optimal solution a state should implement and the entity that should apply it. Thus, the annulment committee 

questioned whether it should be the tribunal or the state to establish the reasonableness of the measures 

adopted by the country. Even though it was not competent to discuss those matters, it underlined that a 

tribunal dealing with similar issues should effectively address also those aspects if it wishes to correctly 

apply ILC Article 25
1090

. 

Another key point has concerned the frequent contributions of consultants who are not jurists and the 

consideration of their reasoning as if they have legal grounds. The Enron annulment committee questioned 

the tribunal's decision to include in its reasoning the opinion of the claimants' consultant (a professor of 

economics) who discussed the emergency measures adopted by Argentina and identified possible alternative 

ones. The fact that the opinion was given by an expert who did not have knowledge of international law and 
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expressed a purely economic point of view of the crisis represented the core of the problem. His 

argumentations on the alternative measures available to Argentina did not take into account international law 

and, specifically, the requirements of Article 25
1091

. According to the committee, the reliance on that opinion 

caused the tribunal to fail to apply the customary rule on necessity as reflected in Article 25, establishing a 

ground for the award's annulment
1092

. Even in the case the interpretation of "only way" could be accepted, 

the tribunal would still have failed to state reasons for its conclusions. 

Even scholars have criticised arbitral tribunals' analysis of the economic crisis and the rules 

applicable to the disputes for their "poor legal reasoning" and "contradictory holdings"
1093

. The Enron 

annulment committee has suggested what, in my opinion, is the best approach which consists of three steps 

and can be extended to other disputes dealing with similar circumstances
1094

. Experts' opinions should be 

taken into consideration along with other available proof. Then, arbitral panels should further analyse such 

elements in relation with the requirements of legal provisions, in this case ILC Article 25. Only after these 

two steps are consequentially followed, the panel would be able to conclude whether a host state has actually 

contributed to the occurrence of a situation of necessity. According to a general rule, the theory of precedent 

does not apply to investment arbitration, but it is a rather common practice for arbitral tribunals to refer to 

precedents. Thus, tribunals' conclusions not considering also the legal side, besides the economic one, can 

represent a threat "for the security of foreign investments and the legitimacy of international investment law 

and present policy concerns for states"
1095

.  

Inconsistencies in the interpretation of the rule on state of necessity can also contribute to a 

considerable weakening of the ICSID regime, which could even end up in the collapse of the ICSID 

system
1096

. More in general, the inconsistencies of "almost every aspect of the legal interpretation of Article 

25", provided by arbitral tribunals, can negatively affect the reliance and functioning of dispute settlement 

mechanisms
1097

.  

Arbitral awards not only present significant interpretative diversities, but they do not even answer 

fundamental questions, like the absence of an accurate shared definition of grave and imminent peril, the 

lack of explanation on how the necessity of safeguarding essential interests could be applied to disputes 
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involving private individuals, or even the failure in properly demonstrating the way the state directly 

contributed to the crisis
1098

. 

Further inconsistencies have probably originated from the practice of some arbitral tribunals of 

considering state of necessity from the point of view of both the customary international rule and BITs 

provisions dealing with non-precluded measures. It has not been infrequent that arbitral tribunals have 

intertwined the analysis of the two provisions using the same terminology associated with the necessity rule 

also to BITs provisions on non-precluded measures. 

The consequences of the application of the customary necessity rule to the international investment 

field arise further doubts also because of the presence of treaty obligations and "the hybrid nature of investor 

state arbitration"
1099

. The ILC Articles "serve general purposes... not the interests of investor-state arbitration 

or even of investment generally"
1100

. There are scholars arguing that this inconsistence of arbitral awards 

dealing with the customary necessity rule derives from the fact that the defence has ultimately been 

"incorporated into contexts for which it was never intended"
1101

. In this light, ILC Articles necessarily have 

to be adapted to the different "context" of international investment law
1102

. However, the specific formulation 

of Article 25 seems to have left some interpretative margins for the interpretation of the doctrine
1103

. 

A parallel consequence of applying the necessity rule in disputes against private investors could 

reveal problematic. It seems Article 25 has been drafted to be applied to circumstances and state obligations 

in force between these subjects
1104

. Arbitral panels addressing the issue would probably contribute to clarify 

the role of individuals in the dispute settlement mechanism and the applicability of similar customary rules in 

such disputes. States are subjects of international law and direct recipients of international obligations, while 

private individuals are qualified as objects
1105

. In addition, treaty investment obligations are negotiated 

between states and investors are the mere recipients of rights and guarantees. For instance, both states and 

individuals are usually recognised the same rights in resorting before investment arbitral tribunals. This 

shows that, despite the fact states are the only subjects able to enforce IIAs, individuals are also directly 

recognised the right of resorting before arbitral tribunals.  

Thus, by virtue of the normally recognised status of states and individuals, the arising question is 

whether it is possible to allow both of them to resort to "defence[s] deriving from international law", a 

regime applicable to the relations between states
1106

. There are scholars affirming that states including 
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arbitration clauses in IIAs with the possibility for investors to directly implement them do not act in their 

"capacity as subject[s] of international law"
1107

. The initiation of a legal proceeding before an arbitral panel 

establishes a peculiar legal relationship between the investor and the host state: it cannot be defined as a 

private law relationship and the investor cannot be qualified as a subject of international law either
1108

. States 

and investors tend to confront on the same "neutral level"
1109

. Furthermore, in arbitral investment disputes 

applicable law is normally included in either BITs or dispute solution rules. The scenario emerging from the 

peculiar relationship between host states and foreign investors has motivated scholars to agree on the 

admissibility of invoking circumstances precluding wrongfulness, such as state of necessity or force majeure, 

and on the practice of arbitral tribunals of allowing these references
1110

. 

At the same time, investors' direct enjoyment of IIAs rights highlights the question whether the 

reference of these arbitral tribunals only to the essential interests of the states having concluded BITs should 

be coupled with the consideration of foreign investors' essential interests
1111

. Governments can always 

implement multiple solutions for economic crisis and ILC Article 25 does not specifically require that they 

will adopt the more virtuous or damaging, as long as the obligation does not affect the essential interests of 

third states is guaranteed
1112

. 

 

6. IIAs and necessity pleas. 

States invoking the existence of a state of necessity in investment disputes have also attempted to 

ground such defence on BITs provisions concerning the treatment to be accorded to foreign investors in 

circumstances of instability. The practice of relating the international rule on necessity to both customary 

international law and treaty obligations has been typical especially of Argentina in the disputes originated 

after the economic crisis. Since similar provisions are included also in BITs concluded by African countries, 

I believe noteworthy to consider the contents and scope of these provisions, in order to determine whether 

they effectively include references to the customary rule on state of necessity. 

These treaty provisions establish host states' obligation to assure foreign investors a specific 

treatment in the case their investment have been damaged, but only in specific circumstances which are 

generally listed in the provisions. The losses occurred to the foreign investment can be a consequence of 

national or international conflicts, as well as acts of domestic instability, which take place in the territory of 

the host country. On the one hand, there are the events taking place at the international level and interesting 
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1109 See Franke F., The Custom of Necessity in Investor-State Arbitration, p. 136. 
1110 See Franke F., The Custom of Necessity in Investor-State Arbitration, p. 137. 
1111 See Aguirre Luzi R., BITs & Economic Crises: Do States Have Carte Blanche?, within Weiler T. ed., Investment treaty 
Arbitration and International Law, Huntington, New York, 2008, Chapter 8.  
1112 See Aguirre Luzi R., BITs & Economic Crises: Do States Have Carte Blanche?. 
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the relations between host countries with other states, like "war"
1113

 or "armed conflict"
1114

. On the other 

hand, there are events concerning the domestic stability of the host country, like "national emergency"
1115

, 

"civil disturbance"
1116

, "revolution"
1117

, "revolt"
1118

, "insurrection"
1119

, "riot"
1120

 or "civil strife"
1121

. More 

recently, "civil war"
1122

, "terrorism"
1123

, "natural disaster"
1124

, "other catastrophes"
1125

, "vandalism"
1126

, "acts 

of God"
1127

 and "force majeure"
1128

 have been included in the events mentioned in these provisions
1129

. 

These provisions on "compensation for losses" evolve around the treatment which should be granted 

to foreign investors and do not concern "restitution, indemnification, compensation or other settlement". 

References to restitution or compensation are present in almost every BIT concluded by African states, but 

compensation is not mandatory. Host states are only bound to assure the investor a certain treatment. Host 

countries can decide whether to compensate and to what extent foreign investors but, in the case they will opt 

for the compensation, these specific provisions will be applicable only to rule the treatment of the foreign 

investor. Concerning the qualification of the treatment that states are expected to assure foreign investors, 

BITs always refer to the national treatment and the most favoured nation treatment. In some BITs, the level 

of treatment is further qualified by referring also to the non-discrimination principle
1130

. Almost every 

                                                             
1113 See Article 5 of the Ivory Coast-Belgium BIT signed on April 1, 1999, but not entered into yet. See also Article 10(3) of the 
Guinea Bissau-Portugal BIT. See also Article 7 of the Nigeria-Netherlands BIT. See also Article 7 of the Namibia-Finland BIT. 
1114 See Article 4(4) of the Ghana-Bulgaria BIT signed on October 20, 1989, but not entered into yet. See also Article 4(1) of the 
Gambia-Morocco BIT signed February 20, 2006, but not entered into yet. See also Article 7 of the Uganda-Netherlands BIT. See also 
Article 5 of the Botswana-Mauritius BIT. 
1115 See Article 5 of the Burkina Faso-Ghana BIT signed on May 18, 2001, but not entered into yet. See also Article 7 of the Gambia-
Netherlands BIT. See also Article 5 of the Chad-Lebanon BIT. See also Article 5(1) of the Zimbabwe-Indonesia BIT signed on 

February 10, 1999, but not entered into yet. 
1116 See Article 4(1) of the Ghana-Cuba BIT signed on November 2, 1999, but not entered into yet. See also Article 6(1) of the 
Senegal-India BIT. See also Article 7(1) of the Nigeria-Spain BIT signed on July 9, 2002, and entered into force on January 19, 
2006. See also Article 6(1) of the Namibia-Austria BIT. 
1117 See Article 4 of the Egypt-Ghana BIT. See also Article 4(5) of the Mali-Algeria BIT. See also Article 6 of the Ethiopia-Denmark 
BIT signed on April 24, 2001, and entered into force on August 21, 2005. See also Article 5 of the Mauritania-Lebanon BIT signed 
on June 15, 2004, and entered into force on April 30, 2006. 
1118 See Article 5 of the Guinea-Ghana BIT signed on May 18, 2001, but not entered into yet. See also Article 4 of the Senegal-Egypt 
BIT signed on March 5, 1998, but not entered into yet. See also Article 7(4) of the Sudan-Belgium BIT. See also Article 4(2) of the 

Morocco-Sweden BIT. 
1119 See Article 4(4) of the Ghana-China BIT. See also Article 5 of the Senegal-Morocco BIT. See also Article 5(1) of the Ethiopia-
Kuwait BIT. See also Article 4 of the Algeria-Malaysia BIT signed on January 27, 2000, but not entered into yet. 
1120 See Article 5 of the Mauritius-Ghana BIT. See also Article 4(2) of the Senegal-Argentina BIT signed on April 6, 1993, and 
entered into force on February 1, 2010. See also Article 4 of the Tunisia-Hungary BIT. See also Article 5(1) of the Libya-Croatia 
BIT. 
1121 See Article 5(4) of the Rwanda-US BIT. See also Article 4 of the Mozambique-Italy BIT.  
1122 See Article 4 of the Cape Verde-Italy BIT. 
1123 See Article 6 of the Madagascar-China BIT. See also Article 4(1)(b) of the Cameroon-US BIT. See also Article 6 of the 
Madagascar-Mauritius BIT. 
1124 See Article 7 of the South Africa-Canada BIT signed on November 27, 1995, but not entered into force yet. See also Article 5(3) 
of the Nigeria-Germany BIT signed on March 28, 2000, and entered into force on September 20, 2007. 
1125 See Article 3(3) of the DRC-Germany BIT. 
1126 See Article 5(1) of the Algeria-Sweden BIT signed on February 15, 2003, and entered into force on April 1, 2005. 
1127 See Article 5(1) of the Libya-Austria BIT signed on June 18, 2002, and entered into force on January 1, 2004. 
1128 See Article 5(1) of the Libya-Austria BIT. 
1129 I have verified that the inclusion of the latter group of events does not constitute a consolidated practice among African BITs, 
since the numberof treaties referring to those circumstances is rather scant. 

1130 Morocco is the state having concluded the highest number of BITs referring to the principle of non discrimination. See, for 
instance, Article 5 of the Morocco-Bulgaria BIT signed on May 22, 1996, and entered into force on February 19, 2000. See also 
Article 5 of the Morocco-Senegal BIT. See also Article 5 of the Morocco-Cameroon BIT signed on January 24, 2007, but not entered 
into force yet. See also Article 5 of the Morocco-Chad BIT. See also Article 4(2) of the Morocco-Argentina BIT. See also Article 5 
of the Morocco-Guinea BIT signed on May 2, 2992, but not entered into force yet. See also Article 4(2) of the Morocco-Hungary 
BIT. See also Article 5 of the Morocco-Poland BIT signed on October 24, 1994, and entered into force on July 9, 1999. See also 
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African BIT recognises that the treatment granted by "compensation for losses" clauses should not be "less 

favourable"
1131

 or should be "at least equal"
1132

 to both or either the national treatment or the most favoured 

nation treatment. 

Since treaties establishing regional organisation do not include any provision on the treatment which 

should be assured to foreign investors in case of losses or compensation
1133

, additional investment protocols 

have been attempting to fill in the gaps. The ECOWAS Community Investment Code is the only case where 

a provision similar to those included in BITs concerning the treatment of foreign investors in case of losses is 

included in a protocol's text
1134

. Originally, SADC investment-related protocols did not include any reference 

to the obligation of host states to grant a certain treatment to investors from other Member States. However, 

Article 9 of the SADC Model BIT Template introduces some modifications
1135

. Concerning the extension of 

the provision on the treatment so to rule also the compensation for losses, the Investment Agreement for the 

COMESA Common Investment Area is the only document having integrated the provision with a reference 

to Member States' obligation to compensate investors for damages or losses
1136

. Investment agreements 

                                                                                                                                                                                                          
Article 5 of the Morocco-Romania BIT. For other examples, see Article 5(4) of he Rwanda-USA BIT. See also Article 4(3) of the 
Burundi-Belgium BIT. See also Article 5 of the Benin-Mauritius BIT. See also Article 5(4) of the Burkina Faso-Benin BIT. See also 
Article 4(1) of the Guinea-Burkina Faso BIT signed on March 25, 2003, and entered into force on August 26, 2004. See also Article 
5(4) of the Mauritania-Burkina Faso BIT signed on May 18, 2005, but not entered into force yet. See also Article 5 of the Egypt-
CAR BIT. 
1131 See, for instance, Article 6 of the Madagascar-Mauritius BIT. See also Article 6(1) of the Tanzania-Finland BIT. See also Article 
7 of the Algeria-Iran BIT signed on October 19, 2003, and entered into force on December 5, 2005. See also Article 5 of the 
Mozambique-Portugal BIT signed on May 28, 1996, and entered into force on October 31, 1998. See also Article 7 of the Malawi-

Netherlands BIT signed on December 1, 2003, and entered into force on November 1, 2007. See also Article 5 of the Ethiopia-
Yemen BIT signed on April 15, 1999, and entered into force on April 15, 2000. See also Article 5 of the Djibouti-China BIT signed 
on August 18, 2003, but not entered into force yet. See also Article of the Gabon-Spain BIT signed on March 2, 1995, and entered 
into force on December 12, 2001. 
1132 See Article 5 of the Morocco-Bulgaria BIT. See also Article 5 of the Morocco-Poland BIT. See also Article 5(4) of the 
Mauritania-Burkina Faso BIT. See also Article 7(4) of the Sudan-Belgium BIT. See also Article 7(4) of the Ethiopia-Belgium BIT. 
See also Article 7(4) of the DRC-Belgium BIT. See also Article 5(4) of the Uganda-Belgium BIT. See also Article 4(4) of the 
Zambia-Belgium BIT.  
1133 The reference is to the treaties establishing UMA, ECCAS, IGAD, ECOWAS, EAC, COMESA, SADC, OIC and Arab League. 
1134 See Paragraph 66 of Chapter 6 of the Community Investment Code for the ECOWAS Region. The provision states that "investors 
of either Party who suffer within the territory of the other Party damage in relation to their investments, returns or business activities 
in connection with the investment, owing to the outbreak of hostilities or a state of national emergency such as revolution, revolt, 
insurrection or riot, shall be accorded treatment no less favourable than that accorded to investors of such Party or to investors of any 
third country, as regards to any measure to be taken by the other Party including restitution, compensation, or other valuable 
consideration. In case payments are made under the present Article, the payments shall be effectively realisable, freely convertible, 
and freely transferable". 
1135 See Article 9 of the SADC Model Bilateral Investment Treaty Template. The provision states that "a State Party shall accord 

Investments of Investors of the other State Party protection and security no less favourable than that which it accords to investments 
of its own investors or to investments of investors of any third State. Investors of one State Party whose Investments in the territory 
of the other State Party suffer losses as a result of a breach of paragraph 9.1, in particular owing to war or other armed conflict, 
revolution, revolt, insurrection or riot in the territory of the Host State shall be accorded by the Host State treatment, as regards 
restitution, indemnification, compensation or other settlement, no less favourable than that which the Host State accords to investors 
of any third State". 
1136 See Article 21 of the Investment Agreement for the COMESA Common Investment Area. The provision states that "COMESA 
investors whose investments in the territory of the Member States suffer losses owing to war or other armed conflict, revolution, a 

state of national emergency, revolt, insurrection or riot shall be accorded treatment, as regards restitution, indemnification, 
compensation or other settlement, not less favourable than that which Member States accord to their own investors or to inves tors of 
any third State. Resulting payments shall be freely transferable at the rate of exchange applicable on the date of transfer pursuant to 
the exchange regulations in force. Without derogating from the provisions of paragraph (1) of this Article, any investor who, in any 
of the situations referred to in that paragraph, suffers losses in a Member State resulting from: (a) requisitioning of their  property by 
the forces or authorities of the Member States, acting under and within the scope of the legal provisions relating to their competences, 
duties and command structures; or (b) destruction of their property by the forces or authorities of the Member States, which was not 
caused in combat action or was not required by the necessity of the situation or observance of any legal requirement; shall be 
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adopted by the OIC
1137

 and the Arab League
1138

 include provisions on "compensation for damages" 

immediately dealing with investors' compensation. These agreements do not consider compensation only as a 

secondary instance. 

 

7. Reasons not to confuse "compensation for losses" clauses with a codification of the necessity 

customary rule. 

I believe the analysis of the texts of BITs, Model BITs and regional organisations' investment 

protocols has unequivocally demonstrated that these provisions cannot be interpreted as referring to the 

customary rules on necessity or force majeure. They have not been intended as clauses excluding states' 

responsibility in specific circumstances. The analysis of IIAs texts has shown that provisions on 

"compensation for losses" do not refer in any way to state responsibility and its exclusion. These provisions 

have been drafted with the purpose of offering foreign investors explicit guarantees about the treatment and 

the possibility of receiving compensation for having suffered losses. Provisions on the treatment and 

compensation in case of losses can be applied in circumstances of state of necessity or force majeure, but 

they differ. 

Even arbitral tribunals in disputes where host states have been invoking provisions on the treatment 

and compensation in case of losses as clauses precluding the wrongfulness of their conduct, in alternative to 

customary international rules like state of necessity, have agreed that this is not the correct interpretation of 

these provisions. In Funnekotter, Zimbabwe grounded its defence also on Article 7 of the Zimbabwe-

Netherlands BIT, concerning the treatment host states should guarantee to foreign investors and their 

                                                                                                                                                                                                          
accorded restitution, or adequate compensation not less favourable than that which the Member States accord to their own investors 
or to investors of any third State. For the purposes of this Article, state of emergency excludes natural disaster". 
1137 See Article 13 of the Agreement on Promotion, Protection and Guarantee of Investments among Member States of the OIC. The 
provision states that "the investor shall be entitled to compensation for any damage resulting from any action of a contracting party or 
one of its public or local authorities or its institutions in the following cases: (a) Violation of any of the rights or guarantees accorded 
to the investor under this Agreement; (b) Breach of any of the international obligation or undertakings imposed on the contracting 
party and arising under the Agreement for the benefit of the investor or the non-performance of whatever is necessary for its 
execution whether the same is intentional or due to negligence; (c) Non-execution of a judicial decision requiring enforcement 

directly connected with the investment; (d) Causing, by other means or by an act or omission, damage to the investor in viola tion of 
laws in force in the state where the investment exists. The compensation shall be equivalent to the damage suffered by the investor 
depending on the type of damage and its quantum. The compensation shall be monetary if it is not possible to restore the investment 
to its state before the damage was sustained. The assessment of monetary compensation shall be concluded within 6 (six) months 
from the date when the damage was sustained and shall be paid within a year from the date of agreement upon the amount of 
compensation or from the date when the assessment of the compensation has become final". 
1138 See Article 10 of the Unified Agreement for the Investment of Arab Capital in the Arab States. The provision states that "The  
Arab investor shall be entitled to compensation for damages which he sustains due to any one of the following actions by a State 

Party or one of its public or local authorities or institutions: (a) Undermining any of the rights and guarantees provided for the Arab 
investor in this Agreement or any other decision issued pursuant thereto by a competent authority; (b) Breach of any international 
obligations or undertakings binding on the State Party and arising from this Agreement in favour of the Arab investor or failing to 
take the necessary steps to implement them, whether deliberately or through negligence; (c) Preventing the execution of an 
enforceable legal judgment which has a direct connection with the investment; (d) Causing damage to the Arab investor in any other 
manner, whether by deed or prevention, by contravening the legal provisions in force within the State in which the investment is 
made". The amount of compensation shall be equivalent to the damage sustained by the Arab investor according to the type and 
amount of damage. 
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investment
1139

. The tribunal rejected Zimbabwe's interpretation that Article 7 dealt with state of necessity, 

thus "reliev[ing the state from] responsibility for complying with otherwise applicable provisions of the 

BIT"
1140

. I agree with the tribunal's conclusion that similar provisions guarantee foreign investors' right to a 

specific treatment in case a state of "war or other armed conflict, revolution, a state of national emergency" 

occurs and cannot be interpreted as clauses excluding the wrongfulness of states' conduct
1141

. 

Similar BITs provisions have been invoked by Argentina in several disputes arising out of the 2001 

economic crisis
1142

. Since African BITs compensation for losses clauses present similar characteristics to the 

BITs concluded by Argentina, it seems likely that the considerations made in relation to either group of BITs 

can be extended to the other.  

According to Argentina's interpretation, those provisions concerning the treatment or compensation 

to be granted to foreign investors in cases of losses are not aimed at either "reduc[ing] the obligations of the 

host state to investors but rather to reinforce such obligations"
1143

 or including circumstances of economic 

crisis
1144

. Similar treaty provisions constitute a "special regime applicable in situations of emergency" 

granting investors a no less favourable treatment
1145

 and that, consequently, they had to be considered as lex 

specialis
1146

. They represent a codification in a treaty of the customary rule on necessity
1147

. And the national 

emergency triggering the application of similar provisions has to be interpreted as a situation of danger or 

                                                             
1139 Article 7 of the Zimbabwe-Netherlands BIT states that "nationals of the one Contracting Party who suffer losses in respect of 
their investments in the territory of the other Contracting Party owing to war or other armed conflict, revolution, a state of national 

emergency, revolt, insurrection or riot shall be accorded by the latter Contracting Party treatment, as regards restitution, 
indemnification, compensation or other settlement, no less favourable than that which that Contracting Party accords to its own 
nationals or to nationals of any third State, whichever is more favourable to the nationals concerned". 
1140 See Bernardus Enricus Funnekotter & others v. Republic of Zimbabwe, para. 102. 
1141 See Bernardus Enricus Funnekotter & others v. Republic of Zimbabwe, para. 104. 
1142 The state invoked Article 4(3) of the Argentina-US BIT (in CMS, Enron, LG&E, Sempra and El Paso), Article 4 of the 
Argentina-UK BIT (in National Grid, Suez and BG) and Article 5(3) of the Argentina-France BIT (in Suez). Article 4(3) of the 
Argentina-US BIT states that "nationals or companies of either Party whose investments suffer losses in the territory of the other 
Party owing to war or other armed conflict, revolution, state of national emergency, insurrection, civil disturbance or other  similar 

events shall be accorded treatment by such other Party no less favourable than that accorded to its own nationals or companies or to 
nationals or companies of any third country, whichever is the more favourable treatment, as regards any measures it adopts in relation 
to such losses". Article 4 of the Argentina-UK BIT states that "investors of one Contracting Party whose investments in the territory 
of the other Contracting Party suffer losses owing to war or other armed conflict, revolution, a state of national emergency,  revolt, 
insurrection or riot or resulting from arbitrary action by the authorities in the territory of the latter Contracting Party shall be accorded 
by the latter Contracting Party treatment, as regards restitution, indemnification, compensation or other settlement, no less favourable 
than that which the latter Contracting Party accords to its own investors or to investors of any third State. Resulting payments shall be 
freely transferable". Article 5(3) of the Argentina-France BIT states that "investors of either Contracting Party whose investments 

have suffered losses as a result of war or any other armed conflict, revolution, state of national emergency or uprising in the territory 
or maritime zone of the other Contracting Party shall be accorded by the latter Party treatment which is no less favourable t han that 
accorded to its own investors or to investors of the most-favoured nation". 
1143 See CMS Gas Transmission Company v. Argentine Republic, para. 342. These provisions rather legitimise the measures adopted 
by a state in response to events like national emergencies as long as the foreign investor was treated in a certain way if he had 
suffered losses. The term "losses" used in similar provisions has a broad meaning, including "any kind of harm" deriving from 
conflict and "situation of risk or disaster on a national level". Concerning the part of the provision referring to compensation, it could 
not be interpreted as a "demand for payment of compensation" because it only referred to the treatment to be accorded to investors. 

See BG Group Plc. v. Republic of Argentina, paras. 370-372. 
1144 The fact that the economic crisis endangered also the lives of Argentinean citizens further justifies including economic cris is 
among those referred to in the compensation for losses clause. See Sempra Energy International v. Argentine Republic, para. 357. 
See also Enron Corporation and Ponderosa Assets L.P. v. Argentine Republic, para. 315. 
1145 See Suez, Sociedad General de Aguas de Barcelona S.A., and Vivendi Universal S.A. v. Argentine Republic, para. 267. See also 
El Paso Energy International Company v. Argentine Republic, ICSID, Case No. ARB/03/15, Award, October 31, 2011, para. 558. 
1146 See CMS Gas Transmission Company v. Argentine Republic, para. 344. 
1147 See Enron Corporation and Ponderosa Assets L.P. v. Argentine Republic, para. 315. 
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disaster irrespective of its cause calling for immediate action at the national level"
1148

. Nevertheless, these 

treaty provisions do not list the requirements of the measures the state could implement in order to face the 

emergency situation. 

I agree with arbitral tribunals rejecting similar argumentations because they go "against the plain 

meaning of [BITs] texts"
1149

. These provisions rather impose a minimum treatment and compensation for 

investors having suffered losses
1150

. Assuming that "BIT provisions mean what they say"
1151

, if contracting 

states want to include provisions specifically dealing with the preclusion of wrongfulness in circumstances of 

necessity or force majeure, they should proceed in that way
1152

. Furthermore, there is not any BIT provision 

excluding the necessity defence or, more generally, referring to contracting parties' possibility of invoking 

it
1153

. These cannot be interpreted as a defence for the exclusion of wrongfulness from states' conduct. They 

do not represent an "escape clause" from treaty obligations
1154

. Extending the reasoning of the National Grid 

tribunal, there are no BITs provisions "which eliminate or restrict the necessity defence" and provisions 

concerning the treatment to be accorded in case of losses only "foresee and regulate one of the instances 

which may occur in a state of necessity"
1155

. 

 

8. Consequences of invoking state of necessity. 

The application of ILC Article 27, concerning the consequences of invoking a circumstance 

precluding wrongfulness, to investment disputes has been debated in almost every dispute arising out of 

Argentina's economic crisis. The provision has been referred to only in relation to state of necessity and not 

to other circumstances excluding wrongfulness, such as force majeure. Foreign investors demanding the 

application of Article 27 generally affirmed that it would have been applicable particularly in the part 

concerning compensation for the damages caused by Argentinean conduct even in the hypothesis arbitral 

                                                             
1148 See National Grid Plc. v. Argentine Republic, para. 77. 
1149 See El Paso Energy International Company v. Argentine Republic, para. 559. 
1150 See Enron Corporation and Ponderosa Assets L.P. v. Argentine Republic, para. 320. See also Sempra Energy International v. 
Argentine Republic, para. 363. See also National Grid Plc. v. Argentine Republic, para. 210. See also BG Group Plc. v. Republic of 
Argentina, para. 382. See also El Paso Energy International Company v. Argentine Republic, para. 559. Tribunals also rejected the 
argumentation that "economic emergency measures taken in circumstances of particular gravity" should be excluded from the scope 
of treaty provisions dealing with the treatment to be granted to investors experiencing losses. See Enron Corporation and Ponderosa 
Assets L.P. v. Argentine Republic, para. 321. See also Sempra Energy International v. Argentine Republic, para. 363. The two awards 
were released few months apart and, even though the composition of the arbitral panels was different, the argumentations and the 

expressions of the arbitrators in Sempra were almost identical to those of the previous award. 
1151 See Suez, Sociedad General de Aguas de Barcelona S.A., and Vivendi Universal S.A. v. Argentine Republic, para. 271. 
1152 See Suez, Sociedad General de Aguas de Barcelona S.A., and Vivendi Universal S.A. v. Argentine Republic, para. 271. 
1153 See Suez, Sociedad General de Aguas de Barcelona S.A., and Vivendi Universal S.A. v. Argentine Republic, para. 262. 
1154 See Enron Corporation and Ponderosa Assets L.P. v. Argentine Republic, para. 321. See also Sempra Energy International v. 
Argentine Republic, para. 363. See also Suez, Sociedad General de Aguas de Barcelona S.A., and Vivendi Universal S.A. v. Argentine 
Republic, para. 271. See also BG Group Plc. v. Republic of Argentina, para. 381. 
1155 See National Grid Plc. v. Argentine Republic, para. 210. 
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tribunals agreed state of necessity could be invoked
1156

. Arbitral tribunals focused on both paragraphs of 

Article 27, concerning the temporality of the defence and compensation. 

Article 27(a) establishes that the compliance with an international obligation continues for the state 

invoking a circumstance precluding wrongfulness and it is bound to respect it once the circumstance has 

ceased to exist. It is fundamental to unequivocally ascertain the end of a circumstance of state of necessity or 

force majeure
1157

. In the disputes involving Argentina, arbitral panels remarked the host state would have still 

been bound to respect its international obligations once the state of necessity terminated, even if the state's 

defence was accepted
1158

. Circumstances precluding wrongfulness suspend international obligations only 

temporarily, thus a state can still be held responsible for instance for the emergency measures adopted to face 

an economic crisis
1159

. But, in those disputes, the Argentinean Emergency Law did not seem to respect the 

condition of temporality set in Article 27(a) and that raised some doubts on the legal consequences
1160

. 

According to Article 27(b), the invocation of a circumstance precluding wrongfulness does not 

constitute a prejudice to the compensation for any damage suffered as a consequence of the events urging the 

state to invoke the provisions on the exclusion of wrongfulness. Arbitral tribunals in Argentina-related cases 

shared and reported Crawford's interpretation of Article 27(b). Accordingly, the provision does not specify 

the "circumstances in which compensation should be payable"
1161

, and, more specifically, it does not 

expressly refer to the circumstance of losses suffered by foreign investors as a consequence of the measures 

adopted by states in a state of necessity
1162

. However, as stated in Gabčíkovo-Nagymaros, there is a general 

international rule which requires "the state which has committed an internationally wrongful act" to 

compensate the damaged state
1163

. Arbitral panels underlined that the formulation of Article 27(b) does not 

exclude the possibility of paying compensation for past events and that it could be accepted the idea that 

                                                             
1156 See Enron Corporation and Ponderosa Assets L.P. v. Argentine Republic, para. 302. See also LG&E Energy Corp., LG&E 
Capital Corp. and LG&E International Inc. v. Argentine Republic, para. 225. See also Sempra Energy International v. Argentine 
Republic, para. 343. See also National Grid Plc. v. Argentine Republic, para. 232. See also BG Group Plc. v. Republic of Argentina, 
para. 389. In their opinion, Article 27(b) clarified that "Argentina’s obligations... [were] not extinguished" and the claimants should 
have been compensated. See LG&E Energy Corp., LG&E Capital Corp. and LG&E International Inc. v. Argentine Republic, para. 
225. 
1157 The tribunals in CMS and LG&E have been the only to consider the duration of the economic crisis. In the first dispute, the 
tribunal stated the crisis had ended between the end of 2004 and the beginning of 2005. In the second, the tribunal determined that 

the economic crisis had "lasted from 1 December 2001 until 26 April 2003". See CMS Gas Transmission Company v. Argentine 
Republic, para. 250. See LG&E Energy Corp., LG&E Capital Corp. and LG&E International Inc. v. Argentine Republic, para. 245. 
The second timeline has been accepted also by the tribunal in Suez, Sociedad General de Aguas de Barcelona S.A., and Vivendi 
Universal S.A. v. Argentine Republic, para. 263. See also See El Paso Energy International Company v. Argentine Republic, ICSID, 
Case No. ARB/03/15, Award, October 31, 2011, para. 670. 
1158 See CMS Gas Transmission Company v. Argentine Republic, para. 382. 
1159 See Bjorklund A. K., Emergency Exceptions: State of Necessity and Force Majeure, p. 463. 
1160 See Sempra Energy International v. Argentine Republic, para. 392. See also Enron Corporation and Ponderosa Assets L.P. v. 

Argentine Republic, para. 343. They have also grounded their argumentations about the temporary nature of circumstances 
precluding wrongfulness on the ICJ's jurisprudence and on cases such as Rainbow Warriors and Gabčíkovo-Nagymaros. See CMS 
Gas Transmission Company v. Argentine Republic, para. 390. See also Sempra Energy International v. Argentine Republic, para. 
355. See also Gabčíkovo-Nagymaros Project (Hungary v. Slovakia), ICJ, Reports 1997, Judgment, September 25, 1997, paras. 51-52. 
1161 See LG&E Energy Corp., LG&E Capital Corp. and LG&E International Inc. v. Argentine Republic, para. 260. See also Enron 
Corporation and Ponderosa Assets L.P. v. Argentine Republic, para. 345. 
1162 See LG&E Energy Corp., LG&E Capital Corp. and LG&E International Inc. v. Argentine Republic, para. 260. 
1163 See Gabčíkovo-Nagymaros Project (Hungary v. Slovakia), ICJ, Reports 1997, Judgment, September 25, 1997, para. 152. 
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Argentina would have paid compensation after the solution of the crisis. In fact, in the agreement on the 

License concluded with the claimant, the parties had discussed and accepted the possibility
1164

. 

Arbitral tribunals' insistence on the necessity of compensating investors, even in the hypothesis the 

necessity defence was accepted, has been motivated by the purpose of "avoiding the imposition of an 

economic burden on an innocent party (the investor)"
1165

, thus aligning to the ICJ's jurisprudence
1166

. 

However, the awards' analysis has shown that there still are divergent opinions about the obligation of paying 

compensation when a state of necessity has been verified
1167

. Annulment committees contributed to this 

general uncertainty affirming ILC Article 27 would have been applicable if the necessity defence was 

accepted, but since the defence had been rejected, the provision could not be applied
1168

. Lacking Argentina's 

liability, the state was not any more obliged to compensate the investors
1169

. 

 

 

SECTION III. Non-precluded measures. 

1. The right of African states to adopt non-precluded measures. 

States' practice has gone in the direction of including so-called "non-precluded measures clauses" in 

IIAs. These clauses usually state that treaties "shall not preclude the application by either Party of any and all 

measures necessary for the maintenance of public order and morals, the fulfilment of its obligations with 

respect to the maintenance or restoration of international peace or security, or the protection of its own 

essential security interests"
1170

. The analysis of African states' obligation to assure protection and security to 

foreign investment would be incomplete without considering the intertwining of the obligation of protecting 

foreign investment with the necessity to intervene in order to prevent events which could harm host states' 

security interests or public order. The risk connected with the introduction of this kind of provisions in 

investment agreements is the concrete possibility that foreign investors' guarantees of receiving a certain 

level of protection will be jeopardised by these clauses. The latter provisions will tend to increase states' 

discretionary powers towards foreign investors and their investment, allowing them to intervene in a broader 

range of specific issues to the detriment of FDI flows. 

                                                             
1164 See Sempra Energy International v. Argentine Republic, paras. 394 and ff. See CMS Gas Transmission Company v. Argentine 
Republic, para. 390. 
1165 See Kent A., Harrington A. R., The Plea of Necessity Under Customary International Law: A critical review in light of the 
Argentine cases, p. 251. 
1166 See Gabčíkovo-Nagymaros Project (Hungary v. Slovakia), ICJ, Reports 1997, Judgment, September 25, 1997, para. 48. 
1167 In Sempra, the conclusion was that it would have been fundamental to consider also the critical situation of Argentina, while 

evaluating the due compensation for the claimant because Argentina was found responsible for the breach of the Treaty. Differently, 
in LG&E, the tribunal declared the claimants should have been compensated for the losses incurred only in the circumstance they 
were unrelated to the economic crisis. See Sempra Energy International v. Argentine Republic, para. 397. See also LG&E Energy 
Corp., LG&E Capital Corp. and LG&E International Inc. v. Argentine Republic, para. 265. 
1168 See CMS Gas Transmission Company v. Argentine Republic, Decision of the Ad Hoc Committee, para. 145. 
1169 See Enron Creditors Recovery Corp. and Ponderosa Assets L. P. V. Argentine Republic, ICSID, Case No. ARB/01/3, Decision 
on the Application for Annulment of the Argentine Republic, July 30, 2010, para. 414. 
1170 See Article 10(1) of the Senegal-US BIT. 
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Bilateral and regional African investment treaties including non-precluded measures clauses on the 

maintenance of public order or security interests have been mainly concluded between the 90s and the 2000s. 

Prior to the 90s, states did not perceive the adoption of non-precluded measures as an issue needing explicit 

regulation. It was not intended as a means to restate the centrality of national governments' sovereignty or to 

highlight that foreign investment protection cannot overcome states’ right to rule in certain sensitive matters. 

Initially, only a scant number of BITs included non-precluded measures clauses whose inclusion was mainly 

encouraged by more developed states. Nowadays, African states are including such provisions more 

frequently, even in the BITs they conclude between themselves
1171

. Also African regional organisations have 

started to include these clauses in investment protocols, showing the primary relevance attributed to the issue 

of states' right to adopt measures to safeguard public order or security interests.  

The main result of non-precluded measures clauses has been states' practice of further limiting the 

applicability of protection standards included in BITs. Such measures would grant states the possibility of 

introducing new regulations for the protection of public order or security interests without raising their 

responsibility for breaches of BITs obligations. The objective of these clauses is to counterbalance foreign 

investors' increased guarantees of protection by assuring host states a broader discretionary margin of action 

in exceptional circumstances
1172

. 

An increasing number of countries judge IIAs' guarantees "too broad" and the inclusion of non-

precluded measures represents their attempt of reducing the favourable legal framework for foreign 

investors
1173

. Similarly, the increasing number of arbitral awards favouring investors' claims over host states' 

argumentations is urging states to progressively modify their approach towards their discretionary decision 

power. Arbitral awards can have negative effects especially for developing countries which do not have the 

means to easily recover from particularly severe awards granting foreign investors significant 

compensations
1174

. Thus, states perceive the urgency of intervening to partially limit the developing 

guarantees assured to foreign investors, as a consequent mistrust towards the system of guarantees 

established in international investment law and the need of protecting public order and security interests. 

Indeed, these non-precluded measures clauses can damage investors. On the other hand, there are scholars 

arguing that BITs "have the potential to usurp the ability [especially] of developing countries to address 

legitimate economic, social, and political upheavals"
1175

. At the same time, the inclusion of such clauses in 

                                                             
1171 The BITs concluded by Mauritius are an example of the change of states' practice. Before 2000, no one of those BITs referred to 
the protection of security interests. More recent treaties, concluded after 2000, show how Mauritius changed its approach towards the 
protection of its right to safeguard domestic fundamental interests, including non-precluded measures clauses in BITs. 
1172 See Burke-White W. W., Von Staden A., Investment Protection in Extraordinary Times: The Interpretation and Application of 
Non-Precluded Measures Provisions in Bilateral Investment Treaties, Virginia Journal of International Law, Vol. 48, Issue 2, 2008, 

p. 398. 
1173 See Newcombe A., The Use of General Exceptions in IIAs: Increasing Legitimacy or Uncertainty?, within De Mestral A. ed., 
Lévesque C. ed., Improving International Investment Agreements, Routledge, Abingdon, Oxon, 2013, p. 268. 
1174 See Mayeda G., International Investment Agreements Between Developed and Developing Countries: Dancing with the Devil? 
Case Comment on the Vivendi, Sempra and Enron Awards, Mac Jill International Journal of Sustainable Development Law and 
Policy, Vol. 4, Issue 2, 2008, p. 229. 
1175 See Mayeda G., International Investment Agreements Between Developed and Developing Countries: Dancing with the Devil? 
Case Comment on the Vivendi, Sempra and Enron Awards, p. 229. 
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BITs represents the attempts of states of introducing "politics into the market"
1176

. The logic behind these 

provisions is to restate the idea that public order and national security interests are such essential elements 

for the survival of a state that they should be given more consideration even among the guarantees for 

foreign investors normally included in BITs. 

Non-precluded measures clauses clearly weaken the guarantees usually included in BITs to protect 

foreign investors and their investment
1177

. These clauses have often been controversially interpreted (an issue 

which will be discussed in the following paragraphs) as excuses allowing states not to properly protect 

foreign investors, since they allow the adoption of provisions which can be contrary to the obligations 

included in BITs
1178

. Non-precluded measures clauses cannot be used as means to avoid the fulfilment of 

international obligations
1179

. The reference to the concept that nothing will preclude a state from adopting 

such measures is only temporary and cannot be intended as "lifting or eliminating the underlying 

obligations"
1180

. These measures rather represent "exceptions to a BIT's substantive provisions"
1181

. 

 

2. Non-precluded measures necessary for the maintenance of public order. 

Non-precluded measures clauses allow states to adopt measures necessary for the maintenance of 

public order, health or morality. The typical formulation of the clauses included in African BITs states that 

"nothing in [these Agreements] shall be construed as preventing the Contracting Parties from taking any 

measure necessary for the maintenance of public order"
1182

. In some cases, states have “reinforced” these 

provisions adding that they do not violate principles such as the national treatment or the most favoured 

nation treatment, since they do not constitute a less favourable treatment
1183

.  

There have been cases of states, like the US, reversing their practice of referring also to public order 

in non-precluded measures clauses. During the 80s and 90s, the BITs concluded with African countries 

                                                             
1176 See Vandevelde K. J., Of Politics and Markets: The Shifting Ideology of the BITs, Berkeley Journal of International Law, Vol. 
11, Issue 2, 1993, p. 164. 
1177 See Burke White W. W., The Argentine Financial Crisis: State Liability Under BITs and the Legitimacy of the ICSID System, 
University of Pennsylvania Law School, Faculty Scholarship, Paper 193, 2008, p. 6. See also Vandevelde K. J., Of Politics and 
Markets: The Shifting Ideology of the BITs, Berkeley Journal of International Law, Vol. 11, Issue 2, 1993, p. 170-182. 
1178 See Martinez E. A., Understanding the Debate over Necessity: Unanswered Question and Future Implications of Annulment in 
the Argentine Gas Cases, Duke Journal of Comparative and International Law, Vol. 23, 2012, p. 160. See also Burke-White W. W., 

Von Staden A., Investment Protection in Extraordinary Times: The Interpretation and Application of Non-Precluded Measures 
Provisions in Bilateral Investment Treaties, Virginia Journal of International Law, Vol. 48, Issue 2, 2008, p. 311. See also 
Vandevelde K. J., Of Politics and Markets: The Shifting Ideology of the BITs, Berkeley Journal of International Law, Vol. 11, Issue 
2, 1993, p. 171. 
1179 See Aguirre Luzi R., BITs & Economic Crises: Do States Have Carte Blanche?, within Weiler T. ed., Investment treaty 
Arbitration and International Law, Huntington, New York, 2008, Chapter 8.  
1180 See Aguirre Luzi R., BITs & Economic Crises: Do States Have Carte Blanche?, Chapter 8.  
1181 See Burke-White W. W., Von Staden A., Investment Protection in Extraordinary Times: The Interpretation and Application of 

Non-Precluded Measures Provisions in Bilateral Investment Treaties, Virginia Journal of International Law, Vol. 48, Issue 2, 2008, 
p. 386. 
1182 See, for instance, Article 14(2) of the Egypt-Finland BIT concluded on March 3, 2004, and entered into force on February 5, 
2005. 
1183 See Article 3(3) of the Niger-Algeria BIT. See also Article 4(4) of the Angola-Germany BIT signed on October 30, 2003, and 
entered into force on March 6, 2007. See also Article 3(2) of the Madagascar-China BIT signed on November 25, 2001, and entered 
into force on June 1, 2007. See also the Protocol of the Morocco-Germany BIT signed on August 6, 2001, and entered into force in 
2004. See also Article 3(6) of the Algeria-Mali BIT signed on signed on July 11, 1996, and entered into force on February 16, 1999. 
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included a provision not precluding the possibility for a contracting party to adopt measures "for the 

maintenance of public order and morals, the fulfilment of its obligations with respect to the maintenance or 

restoration of international peace or security, or the protection of its own essential security interests"
1184

. The 

reference to public order has disappeared from the newer treaties concluded with African countries grounded 

on the 2004 and 2012 US Models BIT. Both Models include provisions exclusively concerning security 

interests
1185

 and the only reference to public order has been included in the documents regarding the 

interpretation of the obligation of not carrying out unlawful expropriations
1186

. For instance, the Rwanda-US 

BIT does not include any reference to the maintenance of public order because it was concluded after the 

adoption of the 2004 US Model BIT
1187

. 

States have been including provisions allowing them to adopt measures deemed necessary for the 

protection of public order so to broaden their ruling power in the field of foreign investment. However, 

several states have been limiting the broadness of their discretionary power by subjecting their right to adopt 

these measures to the condition of respecting the principles of non-discrimination, non-arbitrariness
1188

 and 

reasonableness
1189

. The formal absence of any limit in non-precluded measures clauses could raise concern 

among foreign investors. Potentially, it could also sensitively reduce FDIs flows, in the case national 

institutions are not believed capable of assuring a proper level of protection and the measures are adopted 

with the hidden objective of limiting foreign investors' rights. 

Some states have also intertwined their right to adopt non-precluded measures with the full protection 

and security standard, including the two elements in the same provision and conceptually linking them. 

These provisions usually state that contracting parties "shall at all times ensure fair and equitable treatment 

and subject to strictly necessary measures to maintain the public order, provide full protection and security". 

Full protection and security is used as a threshold for the adoption of non-precluded measures, in the sense 

that even measures which would normally constitute a breach of the standard can be adopted by a state in the 

name of necessity. According to some scholars, relating non-precluded measures clauses and full protection 

                                                             
1184 All the provisions stated that the "treaty shall not preclude the application by either Party of any and all measures necessary for 
the maintenance of public order and morals, the fulfilment of its obligations with respect to the maintenance or restorat ion of 
international peace or security, or the protection of its own essential security interests". See Article 10(1) of the Senegal-US BIT. See 
also Article 10(1) of the Cameroon-US BIT signed on February 26, 1986, and entered into force on April 6, 1989. See also Article 
10(1) of the Congo Brazzaville-US BIT. See also Article 10(1) of the Zaire-US BIT signed on August 3, 1984, and entered into force 
on  July 28, 1989. 
1185 See Article 18 of the 2004 and 2012 Model BIT. Both articles state that "nothing in this Treaty shall be construed: to require a 
Party to furnish or allow access to any information the disclosure of which it determines to be contrary to its essential security 
interests; or 2. to preclude a Party from applying measures that it considers necessary for the fulfilment of its obligations with respect 
to the maintenance or restoration of international peace or security, or the protection of its own essential security interes ts". The 2004 
Model BIT can be found at the following link: www.state.gov/documents/organization/117601.pdf. While, the 2012 Model BIT can 
be found at the following link: www.state.gov/documents/organization/188371.pdf. 
1186 See Annex B(4)(b) of both Models concerning the interpretation of Article 6 on investment expropriation. The statement affirms 
that "except in rare circumstances, non-discriminatory regulatory actions by a Party that are designed and applied to protect 

legitimate public welfare objectives, such as public health, safety and the environment do not constitute indirect expropriations". 
1187 See Article 18 of the Rwanda-US BIT concerning "Essential Security" whose formulation entirely reflect that of Article 18 of the 
Model BIT. 
1188 See Article 3(2) of the Chad-Benin BIT signed on May 18, 2001. See also Article 2(2) of the Burkina Faso-Chad BIT signed on 
May 18, 2001. See also Article 14(2) of the Ethiopia-Finland BIT. See also Article 14(2) of the Namibia-Finland BIT signed on 
October 31, 2002, and entered into force on May 21, 2005. See also the Protocol of the Uganda-Switzerland BIT. See also Article 
2(3) of the Ethiopia-Germany BIT. 
1189 See Article 14(3) of the Uganda-Eritrea BIT signed on June 30, 2001, but not entered into force yet. 

http://www.state.gov/documents/organization/117601.pdf
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and security serves the purpose of avoiding the adoption of measures which, in normal circumstances, would 

constitute a violation of the standard
1190

. Belgium is the country having ratified the highest number of BITs 

following this approach with African countries
1191

. Also Mauritius
1192

 and Morocco
1193

 have been 

establishing a significant practice. The BITs concluded by Mauritius represent only a small part in the state’s 

practice, while the ones concluded by Morocco could be interpreted as drafting a new pattern in the state’s 

practice towards the matter. 

Investment disputes where the host government invoked non-precluded measures clauses have more 

often concerned the protection of security interests rather than the preservation of public order. Of the latter 

group of awards, the protection of public order has been mainly considered in the disputes originating from 

the Argentinean economic crisis where US' investors were involved, in the light of Article 11 of the 

Argentina-US BIT on non-precluded measures. 

Argentina declared that the measures adopted to face the national emergency had been aimed at 

protecting national public order. It attempted to reinforce the defence grounded on the "necessary nature of 

the [emergency] measures it had implemented" during the economic crisis, also remarking its right to 

preserve public order
1194

. Argentina argued that the protection of public order had motivated the introduction 

of price control measures because of the risks deriving from the "sudden economic catastrophe [and the 

continuous] strikes involving millions of workers, fatal shootings, the shutdown of schools, businesses, 

transportation, energy, banking and health services, [and] demonstrations across the country"
1195

. The state 

also added that among the events allowing the government to intervene according to Article 11 of the BIT it 

is possible to include "violent internal upheavals, disturbances, looting and crimes, extended social tension, 

or the likelihood of the fundamental order falling apart and the government loosing actual control over the 

territory of the State"
1196

. 

                                                             
1190 See Burke-White W. W., Von Staden A., Investment Protection in Extraordinary Times: The Interpretation and Application of 

Non-Precluded Measures Provisions in Bilateral Investment Treaties, Virginia Journal of International Law, Vol. 48, Issue 2, 2008, 
p. 331-332. 
1191 See also Article 3(2) of the Uganda-Belgium BIT signed on February 1, 2005, but not entered into force yet. See also Article 3(2) 
of the Algeria-Belgium BIT signed on April 24, 1991,and entered into force on February 13, 1992. See also Article 3(2) of the 
Burkina Faso-Belgium BIT signed on May 18, 2001, and entered into force on August 18, 2003. See also Article 3(2) of the Libya-
Belgium BIT signed on February 15, 2004, and entered into force on December 8, 2007.  
1192 See Article 3(b) of the Mauritius-Madagascar BIT. See also Article 2(3) of the Mauritius-Benin BIT signed on May 18, 2001, but 
not entered into force yet. See also Article 3(2) of the Mauritius-Belgium BIT signed on November 30, 2005, and entered into force 

on January 26, 2006. See also Article 2(2) of the Egypt-CAR BIT signed on February 7, 2000, but not entered into force yet.  
1193 See Article 2(2) of the Morocco-Ukraine BIT signed on November 24, 2001, but not entered into force yet.. See also Article 2(2) 
of the Senegal-Morocco BIT signed on November 15, 2006, but not entered into force yet. See also Article 2(2) of the Morocco-
Indonesia BIT. See also Article 3(2) of the Morocco-Chad BIT signed on December 4, 1997, but not entered into force yet. See also 
Article 2(3) of the Morocco-Finland BIT. See also Article 2(2) of the Morocco-Romania BIT signed on January 28, 1994, and 
entered into force on February 3, 2000. See also Article 2(2) of the Morocco-Pakistan BIT signed on April 16, 2001. See also Article 
4(1) of the Morocco-Croatia BIT signed on September 29, 2004, but not entered into force yet. See also Article 2(2) of the Morocco-
China BIT signed on March 27, 1995. See also Article 3(2) of the Morocco-Hungary BIT signed on December 12, 1991, and entered 

into force on February 3, 2000. See also Article 2(2) of the Morocco-Equatorial Guinea BIT signed on July 5, 2005, but not entered 
into force yet. See also Article 2(2) of the Morocco-Denmark BIT signed on May 22, 2003, but not entered into force yet. See also 
Article 3(3) of the Morocco-Argentina BIT signed on June 13, 1996, and entered into force on February 19, 2000. See also Article 
2(2) of the Morocco-Turkey BIT signed on April 8, 1997, and entered into force on May 30, 2004. See also the Protocol of the 
Morocco-Germany BIT. 
1194 See LG&E Energy Corp., LG&E Capital Corp. and LG&E International Inc. v. Argentine Republic, para. 216. 
1195 See LG&E Energy Corp., LG&E Capital Corp. and LG&E International Inc. v. Argentine Republic, para. 216. 
1196 See Continental Casualty Company v. Argentine Republic, para. 172. 
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Arbitral panels differently interpreted public order
1197

 and the events which can be included in the 

definition. On the one hand, Argentina was seen as having "several responses at its disposal to maintain 

public order" and those concerning tariffs calculation and adjustment were a "legitimate way of protecting its 

social and economic system"
1198

. On the other hand, the the claimant's interpretation of public order was 

judged too narrow, in a way that would exclude the possibility of applying Article 11 of the BIT to 

circumstances of economic crisis, since it seemed more oriented at preserving "fundamental societal value, 

such as morality"
1199

. One tribunal stated that the more appropriate synonym for "public order" is "public 

peace", a broader concept allowing to affirm that the threats to state's stability can also originate from "actual 

or potential insurrections, riots and violent disturbances of the peace"
1200

. Furthermore, it recognised that the 

last affirmation defined the "ordinary and principal meaning" of both "ordre public" and "orden pùblico" (the 

term used in the Spanish version of the BIT)
1201

. 

The opinions of legal advisors of the disputing parties have further helped to spread some light on the 

definition of public order. In my opinion, their reasonings could be applied to the general definition of public 

order. Both parties' legal advisors agreed that the inclusion of a reference to public order in a non-precluded 

measures clause allows host states to intervene to protect either their nationals or private property in 

circumstances of national instability without breaching BITs obligations
1202

. The legal advisors further 

debated on the wideness of the concept of "public order". According to a narrower interpretation, the concept 

concerns "actions taken to ensure internal security, often involving the temporary curtailment of individual 

liberties" and the more common actions a state can implement are "imposing martial law, establishing 

curfews, implementing measures to quell coup attempts or insurrections"
1203

. The opponents to this 

theoretical approach invoked a wider interpretation of the concept in order to adapt it to the modern 

challenges to the "existence of the state", and economic crisis, as the ones experienced by Latin American 

countries, can pose severe threats
1204

. 

The concept of "public order" has been referred to also in international trade law. Thus, the analysis 

of how the concept has been dealt with could help in determining whether there are some elements 

applicable also to international investment law. The term "public order" has been used in treaties such as the 

                                                             
1197 For their part, in the interpretation of public order, the claimants in LG&E referred to state's police powers aiming at 

protecting public health and safety; while in Continental Casualty, the claimant referred to the measures which should 

guarantee policies, laws and morals typically defining a society. Continental Casualty went even further comparing 

"public order" to the French concept of "ordre public" and adding that the latter corresponded to the "common law 

concept of public policy". Eventually, LG&E added that the measures adopted by Argentina had not been aimed at 

preventing the economic collapse which was threatening the respondent. See LG&E Energy Corp., LG&E Capital Corp. and 

LG&E International Inc. v. Argentine Republic, para. 221. See also Continental Casualty Company v. Argentine Republic, para. 171. 

1198 See LG&E Energy Corp., LG&E Capital Corp. and LG&E International Inc. v. Argentine Republic, para. 239. 
1199 See Continental Casualty Company v. Argentine Republic, para. 174. 
1200 See Continental Casualty Company v. Argentine Republic, para. 174. 
1201 See Continental Casualty Company v. Argentine Republic, para. 174. 
1202 See Sempra Energy International v. Argentine Republic, Opinion of Alvarez J. E., para. 58. See also Camuzzi International S.A. 
v. Argentine Republic, Witness statement of Slaughter A.-M. And Burke-White W., para. 25. 
1203 See Sempra Energy International v. Argentine Republic, Opinion of Alvarez J. E., para. 48. 
1204 See Camuzzi International S.A. v. Argentine Republic, Witness statement of Slaughter A.-M. And Burke-White W., paras. 33-34. 
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GATS where Article XIV (a) deals with general exceptions
1205

 and according to its footnote: "the public 

order exception may be invoked only where a genuine and sufficiently serious threat is posed to one of the 

fundamental interests of society". This affirmation underlines the importance of inquiring the "degree of 

severity" of a threat
1206

, as well as the level of states' discretionary margin of interpretation on what 

constitutes a threat to national public order. The reporting panel in the WTO Internet Gambling case 

affirmed the interpretation of "public order" is a sensitive issue which varies "in time and space" also in 

relation to factors mainly relating to "social, cultural, ethical and religious values"
1207

. The panel supported 

its thesis also referring to the terminological analysis of "public order" concluding that as the dictionary 

suggests, "public order refers to the preservation of the fundamental interests of a society, as reflected in 

public policy and law"
1208

. The panel's interpretation of "public order" grounds its roots in civil law systems 

and, thus, mainly concerns the "preservation of rule of law" in circumstances of national social instability
1209

. 

Accepting the conclusions of investment arbitral tribunals, the above-mentioned legal experts' 

opinions and the conclusions of the WTO panel in Internet Gambling, it seems reasonable to agree that the 

events characterising the 2001 economic crisis legitimised Argentina to adopt necessary measures since the 

economic crisis had had repercussions also on physical security
1210

 and could be qualified as falling within 

the above-mentioned contextualisation of "public order"
1211

. In my opinion, interpreting "public order" as 

mainly concerning protection against physical disturbance, but in a way which can also be extended so to 

include the safeguarding of a state's social and economic system, could have relevant effects also for African 

countries. A similar way of interpreting the concept would allow its application, not only to the circumstance 

of socio-political disorders, but also to the concrete hypothesis of economic difficulties experienced by 

states, particulary after the grave economic global crisis of the last years and after the numerous destabilising 

recent insurrections which are also threatening states' economic stability. More economically or politically 

unstable African countries could refer to those precedents in disputes which could eventually arise. 

 

3. Non-precluded measures for the protection of national security interests. 

African BITs including non-precluded measures clauses also recognise states' right to adopt measures 

to safeguard their security interests
1212

. These treaty provisions present a negative formulation. They 

typically state that BITs provisions cannot be intended as preventing or limiting the power of contracting 

                                                             
1205 Article XIV (a) states that "subject to the requirement that such measures are not applied in a manner which would constitute a 
means of arbitrary or unjustifiable discrimination between countries where like conditions prevail, or a disguised restriction on trade 
in services, nothing in this Agreement shall be construed to prevent the adoption or enforcement by any Member of 
measures: necessary to protect public morals or to maintain public order". 
1206 See Kurtz J., Adjudging the Exceptional at International Law: Security, Public Order and Financial Crisis, The Jean Monnet 

Working Paper Series, Jean Monnet Working Paper 06/08, 2012, p. 43. 
1207 See United States – Measures Affecting the Cross-Border Supply of Gambling and Betting Services, No. WT/DS285/R, WTO, 
Report of the Panel, November 10, 2004, para. 6.461. 
1208 See United States – Measures Affecting the Cross-Border Supply of Gambling and Betting Services, para. 6.467. 
1209 See Kurtz J., Adjudging the Exceptional at International Law: Security, Public Order and Financial Crisis, p. 44. 
1210 See Camuzzi International S.A. v. Argentine Republic, Witness statement of Slaughter A.-M. And Burke-White W., para. 25. 
1211 See Kurtz J., Adjudging the Exceptional at International Law: Security, Public Order and Financial Crisis, p. 45. 
1212 See, for instance, Article 16(1) of the Kenya-Japan BIT signed on August 28, 2016, and not entered into force yet. 
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parties to adopt the measures for the protection of their respective security interests
1213

. This formulation 

generically refers to either the ensemble of other treaty provisions or to specific ones, stating they should not 

obstacle the adoption of non-precluded measures. For instance, in the Ethiopia-UK BIT, the parties specified 

that the adoption of these measures cannot be prevented by the application of the provisions "relative to the 

grant of treatment not less favourable than that accorded to the nationals or companies of either Contracting 

Party or of any third State"
1214

. 

The expression "national security interest" has been interpreted as meaning "the security interest of 

[independent] states"
1215

. A further elaboration of this assumption reasonably leads to the conclusion that 

states' discretionary power in determining what constitutes a national security interest will "change with the 

popular perception of threats"
1216

. Additionally, it can be expected that the popular perception of a threat can 

be influenced by the level of development of the host state, among other factors. Thus, arbitral tribunals 

should in-depth analyse what constitutes a security interest for IIAs contracting parties. States have 

attempted to include in the category of security interests several circumstances, going from military threats to 

economic risks. It has been argued that the inclusion of these categories among fundamental security 

interests depends on the relationship between the level of development of a state and its inclination towards 

including protection either from military threats or from economic risks among fundamental security 

interests
1217

. 

The attention of developed countries appears more frequently oriented towards the protection from 

different forms of military threats: either physical military threats or the possibility that foreign investors will 

try to penetrate sensitive national sectors, like the production of armaments or technologies for military use. 

Scholars interpreting industrialised states' practice of including non-precluded measures clauses in BITs have 

identified also the practice (especially that of the US) of including these clauses specifically referring to the 

protection of military-related security interests, as a reaction to the 9/11 terroristic attacks
1218

. This new 

interpretation of security interests has originated from an entirely new set of "non-state security threats", 

which have been characterising the last decade
1219

. 

The textual analysis of BITs has proven the preference of developed countries for equating security 

interests with security from military threats. The most part of the agreements concluded between African 

states and developed countries refer to military-related issues. Referring to military issues has contributed to 

further limit non-precluded measures clauses and to exclude economic threats from the applicability of these 

provisions. But, at the same time, these provisions refer to "other emergenc[ies] in international relations" 

                                                             
1213 See, for instance, Article 10 of the Egypt-Switzerland BIT signed on June 7, 2006, and entered into force on May 15, 2012. 
1214 See Article 7(1) of the Ethiopia-UK BIT signed on November 19, 2009, but not entered into force yet. 
1215 See Mac Donald A., Brollowski H., Security, Max Planck Encyclopedia of Public International Law, Oxford Public International 

Law, point 2. 
1216 See Carroll J. F. F., Back to the Future: Redefining the Foreign Investment and National Security Act's Conception of National 
Security, Emory International Law Review, Vol. 23, 2009, p. 187. 
1217 See Sornarajah M., The International Law on Foreign Investment, p. 458. 
1218 See Carroll J. F. F., Back to the Future: Redefining the Foreign Investment and National Security Act's Conception of National 
Security, Emory International Law Review, Vol. 23, 2009, p. 179 and ff. 
1219 See Carroll J. F. F., Back to the Future: Redefining the Foreign Investment and National Security Act's Conception of National 
Security, p. 179 and ff. 



210 
 

and it would be interesting to determine whether arbitral tribunals would interpret such formulation as 

allowing or not a broader application of these provisions also to other areas
1220

. 

The BITs concluded by Finland show that the non-precluded measures the parties could adopt have 

to aim at protecting their "essential security interests" in the very specific circumstances of "war or armed 

conflict, or other emergency in international relations"
1221

. The more detailed non-precluded measures 

clauses have been included in the BITs concluded by Canada
1222

 and Turkey
1223

. Canada has mentioned the 

provision also in the national Model BIT
1224

, while the Turkish Model BIT does not include this clause
1225

. 

Both the Canadian and the Turkish formulation of the clause affirm that non-precluded measures can be 

adopted in relation to three categories of military-related issues. Firstly, they should prevent the traffic in all 

"goods, materials, services and technology" of arms and related components with the direct or indirect 

objective of "supplying a military or other security establishment". Secondly, security interests should be 

preserved by states' measures "in time of war or other emergency in international relations". Thirdly, states 

shall not be prevented from implementing "national policies or international agreements respecting the non-

proliferation of nuclear weapons or other nuclear explosive devices". 

Developing countries tend to define economic and political stability as fundamental security 

interests. A large part of scholars and arbitral tribunals have been sceptic in accepting that economic and 

political interests can be protected by non-precluded measures clauses. Frequently, they recognise that BITs 

do not explicitly mention economic and political stability among the interests protected by these provisions. 

Some scholars doubt that, in the absence of a clarification by contracting parties, both economic and political 

interests can be included among a country's security interests. Others exclude the possibility that such 

provisions can be applied to circumstances of economic crisis with the only exception "extraordinary and so 

                                                             
1220 See Lévesque C. and Newcombe A. commenting Canada's Model BIT within Brown C. ed., Commentaries on Selected Model 
Investment Treaties, Oxford University Press, Oxford, 2013, p. 90. 
1221 See Article 15(1) of the Tanzania-Finland BIT signed on June 19, 2001, and entered into force on October 30, 2002. See also 

Article 14(1) of the Mauritius-Finland BIT. See also Article 14(1) of the Ethiopia-Finland BIT. See also Article 14(1) of the Nigeria-
Finland BIT. See also Article 14(1) of the Mozambique-Finland BIT signed on September 3, 2004, and entered into force on 
September 21, 2005. See also Article 14(1) of the Zambia-Finland BIT signed on September 7, 2005, but not entered into force yet. 
Similarly, see Article 12(1) of the Kenya-France BIT. See also Article 14(1) of the Kenya-Slovakia BIT. 
1222 See Article 20(4) of the Benin-Canada BIT signed on January 9, 2013, and entered into force on May 12, 2014. See also Article 
17(4) of the Cameroon-Canada BIT signed on March 3, 2014, but not entered into force yet. See also Article 17(4) of the Ivory 
Coast-Canada BIT signed on November 30, 2014, but not entered into force yet. See also Article 17(4) of the Mali-Canada BIT 
signed on November 28, 2014, but not entered into force yet. See also Article 18(4) of the Nigeria-Canada BIT signed on May 6, 

2014, but not entered into force yet. See also Article 18(4) of the Senegal-Canada BIT signed on November 27, 2014, but not entered 
into force yet. See also Article 17(4) of the Tanzania-Canada BIT signed on May 17, 2013, and entered into force on December 9, 
2013. 
1223 See Article 6(2) of the Nigeria-Turkey BIT. See also Article 5(2) of the Cameroon-Turkey BIT. See also Article 5(2) of the 
Gabon-Turkey BIT signed on July 18, 2012. See also Article 5(2) of the Tanzania-Turkey. 
1224 See Article 10(4) of the 2004 Canadian Model BIT. The document can be found at the following link: 
http://italaw.com/documents/Canadian2004-FIPA-model-en.pdf. the provision states that "nothing in this Agreement shall be 
construed: (a) to require any Party to furnish or allow access to any information the disclosure of which it determines to be  contrary 

to its essential security interests; (b) to prevent any Party from taking any actions that i t considers necessary for the protection of its 
essential security interests (i) relating to the traffic in arms, ammunition and implements of war and to such traffic and transactions in 
other goods, materials, services and technology undertaken directly or indirectly for the purpose of supplying a military or other 
security establishment, (ii) taken in time of war or other emergency in international relations, or (iii) relating to the implementation of 
national policies or international agreements respecting the non-proliferation of nuclear weapons or other nuclear explosive devices; 
or (c) to prevent any Party from taking action in pursuance of its obligations under the United Nations Charter for the maintenance of 
international peace and security". 
1225 See Article of the 2000 Turkish Model BIT. See Douglas Z., The International Law of Investment Claims, Appendix 9. 
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far unprecedented [economic] circumstances" will take place
1226

. However, most BITs do not list the areas 

constituting a security interest and only a relatively small part of them expressly refer to military security 

interests. Thus, the possibility of defining economic issues as a fundamental sector of interest should not be a 

priori excluded. It would be excessively limiting to accept the hypothesis that non-precluded measures are 

applicable only with respect to circumstances posing military threats to a state's interests
1227

. The correct 

approach would be to include both "economic security and political stability" among "national security 

exceptions"
1228

. 

The Kenya-Slovakia BIT is the only treaty I could find in which contracting parties have dissipated 

any doubt on the inclusion of economic and political stability among security interests. Article 14 explicitly 

states that, besides the protection of their interests in time of war or conflict, contracting states will not be 

prevented in adopting "any action [they] consider necessary for the protection of [their]... financial, 

economic, social crisis or other emergency in international relations"
1229

. 

The theories just presented can represent a guideline to recognise the typical priorities of 

industrialised and developing countries, but cannot represent absolute points of view. For instance, the 

Morocco-US Free Trade Agreement shows that even the US have accepted to include other areas, besides 

military-related interests, in the definition of security interests. The FTA recognises that treaties usually do 

not clarify the expression "essential security interests". For this reason, contracting parties clarified that, for 

greater certainty, the measures they can adopt shall relate to "the production of or traffic in arms, 

ammunition, and implements of war and to such traffic and transactions in other goods, materials, services, 

and technology undertaken directly or indirectly for the purpose of supplying a military or other security 

establishment"
1230

. The two states also highlighted that these fields of action would have not been the only 

ones. In fact, the treaty left open the possibility that the provision could be applied to other circumstances, 

stating that the measures states can adopt should have included inter alia the above-mentioned categories. 

Once again, the question on whether economic interests should be included in the interpretation of these 

provisions has arisen. 

                                                             
1226 See the Legal Opinion of José E. Alvarez of April 20, 2005, para. 8. See Enron Corporation and Ponderosa Assets L.P. v. 

Argentine Republic, ICSID, Case No. ARB/01/3, Award, May 22, 2007, paras.328 and ff. 
1227 See LG&E Energy Corp., LG&E Capital Corp. and LG&E International Inc. v. Argentine Republic, ICSID, Case No. ARB/02/1, 
Decision on Liability, October 3, 2006, paras. 237-238. 
1228 See the Legal Opinion of Anne-Marie Slaughter and William Burke-White of March 2, 2005. See Enron Corporation and 
Ponderosa Assets L.P. v. Argentine Republic, paras. 324 and ff. See also Enron Corporation and Ponderosa Assets L.P. v. Argentine 
Republic, para. 332. 
1229 See Article 14(1) of the Kenya-Slovakia BIT. 
1230 See Article 21.2 of the Morocco-USA Free Trade Agreement signed on June 15, 2004, and entered into force on January 1, 2006. 

The document can be found at the following link: http://wits.worldbank.org/GPTAD/PDF/archive/US-Morocco.pdf. the provision 
states that "nothing in this Agreement shall be construed: (a) to require a Party to furnish or allow access to any information the 
disclosure of which it determines to be contrary to its essential security interests; or (b) to preclude a Party from applying measures 
that it considers necessary for the fulfillment of its obligations with respect to the maintenance or restoration of international peace or 
security or the protection of its own essential security interests. For greater certainty, measures that a Party considers necessary for 
the protection of its own essential security interests may include, inter alia, measures relating to the production of or tra ffic in arms, 
ammunition, and implements of war and to such traffic and transactions in other goods, materials, services, and technology 
undertaken directly or indirectly for the purpose of supplying a military or other security establishment". 
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The interchangeable use of the expressions "national security interests" or "essential security 

interests" has been analysed by the UNCTAD which has pointed out that the addition of "essential" to the 

concept of "security interests" could allow a narrower interpretation, with respect to the broader concept of 

"national security"
1231

. However, the UNCTAD's report also refer to the likely possibility that states, while 

concluding IIAs, do not make an aware distinction in the choice of the two concepts, suggesting that arbitral 

tribunals should step in to clarify the meaning of these concepts
1232

. 

 

4. Non-precluded measures clauses included in African regional investment treaties. 

Treaties establishing African regional organisations do not mention the possibility for contracting 

states to adopt the measures believed necessary for the preservation of public order or security interests. 

Investment protocols have filled in the gap of general treaties, adopting an approach similar to that of BITs. 

The ECOWAS Community Investment Code stresses out that states should not encourage "investment by 

relaxing domestic health and safety measures"
1233

. African states recognise that there is not any treaty 

provision which will obstacle the "right of every state"
1234

 to adopt the "appropriate" measures to assure that 

the "health, safety or environmental" fields
1235

, as well as "national security and public morals"
1236

, will be 

properly protected. According to regional organisations' member states, FDIs flows have to be subordinated 

to the preservation of the above-mentioned sensitive areas. Furthermore, similarly to BITs, even regional 

investment protocols underline that the measures adopted with the aim of protecting national security or 

public order should not be "considered as a less favourable treatment, in the meanings of the national and of 

the most-favoured nation provisions"
1237

. 

The additional protocol adopted by COMESA has explicitly stated the self-judging nature of non-

precluded measures clauses and has focused on the hypothesis that the purpose to damage or restrict 

investment would prevail in states' actions
1238

. The solutions regional organisations have proposed to 

mitigate this wide discretionary states' power consist in the reasonable, non-discriminatory, non-arbitrary or 

unjustifiable application of these clauses
1239

. 

                                                             
1231 See the UNCTAD's Report on The Protection of National Security in IIAs, UNCTAD Series on International Investment Policies 
for Development, Doc. No. UNCTAD/DIAE/IA/2008/5, Geneva, 2009, p. 73. The report can be found at the following link: 
http://unctad.org/en/docs/diaeia20085_en.pdf. 
1232 See The Protection of National Security in IIAs, p. 73. 
1233 See Paragraph 29 of Chapter IV, dedicated to the most favoured nation treatment, of the ECOWAS Community Investment 
Code. 
1234 See Article 14 of the Annex I to the SADC Protocol on Finance and Investment, dedicated to Cooperation on Investment. See 
also Article 39 of the Unified Agreement for the Investment of Arab Capital in the Arab States. 
1235 See Article 14 of the Annex I to the SADC Protocol on Finance and Investment. See also Paragraphs from 23 to 35 of Chapter 
IV, dedicated to the most favoured nation treatment, of the ECOWAS Community Investment Code.  
1236 See Article 22 of the Investment Agreement for the COMESA Common Investment Area. 
1237 See Paragraph 26 of Chapter IV, dedicated to the most favoured nation treatment, of the ECOWAS Community Investment 
Code. 
1238 See Article 22 of the Investment Agreement for the COMESA Common Investment Area.  
1239 See Paragraphs 26 and 30 of Chapter IV, dedicated to the most favoured nation treatment, of the ECOWAS Community 
Investment Code. See also Article 22 of the Investment Agreement for the COMESA Common Investment Area. 
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Investment protocols adopted by the EAC and the OIC are the exceptions to African regional 

organisations' practice of including non-precluded measures clauses. The EAC Protocol on Common Market 

has introduced the so called "security exceptions", but only in relation to the trade of services and movement 

of capital, neglecting the field of investment
1240

. On the other hand, the OIC Investment Agreement does not 

rely on the typical formulation that the provisions of the treaty will not affect the possibility of a state to 

adopt measures for the protection of security interests or public order. This protocol has switched the point of 

view: the provision does not mention states' right, but it calls upon investors, bounding them not to "disturb 

public order or morals or [to act in a way] that may be prejudicial to the public interest"
1241

. 

 

5. Including economic stability among security interests. 

Economic, political and social interests are fundamental elements for the well-functioning of a state. 

Circumstances of grave instability in these fields can have devastating effects on the population and state's 

structure
1242

. Socio-economic instability has been at the core of several arbitral awards and, particularly, of 

the series of awards involving Argentina. In this group of disputes, the claimants affirmed that non-precluded 

measures clauses, like Article 11 of the Argentina-US BIT, did not "exempt the respondent from liability" 

and that they concerned only events like war, excluding the possibility these clauses would include also 

economic threats within the concept of "essential security interests"
1243

. Argentina grounded its defence on 

an extensive interpretation of "security interests" which included also economic stability
1244

. Circumstances 

of economic crisis have been included among the events more likely inducing states to adopt controversial 

measures
1245

. The protection against economic difficulties is one of the objects and purposes of BITs and, 

consequently, it should characterise also those provisions establishing the right to adopt non-precluded 

measures for the safeguard of security interests
1246

.  

Several scholars have criticised this interpretation, since either Article 11 of the Argentina-US BIT or 

customary international law would unlikely allow such "open-ended" interpretation of security interests
1247

. 

Essential security interests cannot be compared to "emergencies" and the inclusion of the term "security" 

                                                             
1240 See Article 22 of the Protocol on the Establishment of the EAC Common Market. 
1241 See Article 9 of the Agreement for the Promotion, Protection and Guarantee of Investments among Member States of the 

Organisation of the Islamic Conference. The provision states that "the investor shall be bound by the laws and regulations in for-ce in 
the host state and shall refrain from all acts that may disturb public order or morals or that may be prejudicial to the public interest. 
He is also to refrain from exercising restrictive practices and from trying to achieve gains through unlawful means". 
1242 See LG&E Energy Corp., LG&E Capital Corp. and LG&E International Inc. v. Argentine Republic, para. 238. 
1243 See CMS Gas Transmission Company v. Argentine Republic, paras. 340-341. See also Enron Corporation and Ponderosa Assets 
L.P. v. Argentine Republic, paras. 330. See also Sempra Energy International v. Argentine Republic, para. 372. See also LG&E 
Energy Corp., LG&E Capital Corp. and LG&E International Inc. v. Argentine Republic, para. 203. 
1244 See CMS Gas Transmission Company v. Argentine Republic, paras. 344 and ff. See also Enron Corporation and Ponderosa 

Assets L.P. v. Argentine Republic, paras. 324 and ff. See also Sempra Energy International v. Argentine Republic, paras. 366 and ff. 
1245 See CMS Gas Transmission Company v. Argentine Republic, para. 354. 
1246 See Enron Corporation and Ponderosa Assets L.P. v. Argentine Republic, para. 331. See also Sempra Energy International v. 
Argentine Republic, para. 373. See also LG&E Energy Corp., LG&E Capital Corp. and LG&E International Inc. v. Argentine 
Republic, para. 238. 
1247 See Alvarez J. E., Khamsi K., The Argentine Crisis and Foreign Investors, in Sauvant K. P. ed, Yearbook on International 
Investment Law and Policy 2008-2009, Oxford University Press, Oxford, 2009, Chapter X, p. 452. See also Sempra Energy 
International v. Argentine Republic, ICSID, Case No. ARB/02/16, Opinion of Alvarez J. E., August 12, 2005, para. 46. 
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demonstrates that the meaning of such provisions should be drastically narrowed. According to this point of 

view, the usual interpretation of "essential" and "security" can only relate to the military or defensive 

fields
1248

. The three categories of non-precluded measures included in Article 11 of the Argentina-US BIT 

are measures useful to "maintain public order", to fulfil obligations relating to the "maintenance or 

restoration of international peace and security" and to "essential security interests"
1249

. Thus, an interpretation 

of the entire Article 11, according to Article 31 of the VCLT would unequivocally prove that the parts of 

Article 11 referring to physical and military-related matters and, consequently, also the expression "essential 

security interests" have to be interpreted as not including economic issues
1250

. 

The same ILC has pointed out that, among essential interests, it is possible to include references to 

"safeguarding the environment, preserving the very existence of the State and its people in time of public 

emergency, or ensuring the safety of a civilian population"
1251

. Moreover, the ILC has stated that it is not 

possible to define the meaning of "essential", but it has to be the result of a case-by-case analysis which has 

to specifically consider both states' interests and their citizens' needs as well as to take into account the 

objective existence of a proximate grave peril
1252

. In this light, it seems reasonable to conclude that even 

economic crisis, which for their nature and sometimes overwhelming gravity could potentially harm the 

state's existence and its population's safety, should be included in the events ruled by non-precluded 

measures clauses. In the very specific case of the Argentinean economic crisis, the events had negative 

effects on both the economic and physical levels because of the riots which originated after the exacerbation 

of the crisis
1253

. However, the fact that the crisis had been characterised also by episodes of physical violence 

would have allowed to define the events as national emergency permitting Argentina to adopt non-precluded 

measures to protect its security interests, even in the case the inclusion of economic crisis in the definition of 

security interests was rejected. 

Even the ICJ in the Nicaragua case has accepted the broader interpretation of "security interest". The 

Court affirmed that the measures adopted to protect the state from military attacks could undoubtedly be 

defined as protecting national security interests. At the same time, the interpretation of "security interest" 

should not be limited so to refer only to the hypothesis of an armed attack, but it should be broadened
1254

. 

According to the ICJ, in the past, a broader range of events has been interpreted as essential security 

interests, but that trend should be reversed so that the concept will be relied on only in relation to 

                                                             
1248 See Sempra Energy International v. Argentine Republic, ICSID, Case No. ARB/02/16, Opinion of Alvarez J. E., August 12, 
2005, para. 50. See also Alvarez J. E., Khamsi K., The Argentine Crisis and Foreign Investors, p. 452. 
1249 See Sempra Energy International v. Argentine Republic, ICSID, Case No. ARB/02/16, Opinion of Alvarez J. E., August 12, 
2005, paras. 48-50. 
1250 See Sempra Energy International v. Argentine Republic, Opinion of Alvarez J. E., para. 50. 
1251 See the Draft Articles on the Responsibility of States for Internationally Wrongful Acts with commentaries, adopted in 2001 b y 
the ILC, at Article 25, para. 14. 
1252 See the Draft Articles on the Responsibility of States for Internationally Wrongful Acts with commentaries, para. 15. 
1253 See Camuzzi International S.A. v. Argentine Republic, para. 25. 
1254 See Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), ICJ, Reports 1986, 
Merits, Judgment, June 27, 1986, para. 224. The Court's conclusions were subsequently recalled in the Oil Platform case. See Oil 
Platforms (Islamic Republic of Iran v. United States of America), ICJ, Reports 2003, Judgment, November 6, 2003, paras. 73 and ff. 
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circumstances where an interest is "reasonable [and] necessary"
1255

. The ICJ's jurisprudence seems to allow 

the inclusion of economic interests in the interpretation of security interest
1256

. 

 

6. The alleged self-judging nature of non-precluded measures clauses for the protection of security 

interests. 

The formulation of non-precluded measures clauses leaves open the fundamental question on their 

alleged self-judging nature. Self-judging provisions allow states to maintain the right to unilaterally decide 

whether to comply with or derogate international obligations. These provisions do not tend to characterise 

international economic law and the analysis of African BITs confirms the general trend that they are not 

usually included in investment treaties either
1257

.  

Only a small part of African BITs include expressions like "that [the state] considers necessary"
1258

 

which reveal the intention of contracting parties to autonomously decide whether or not to adopt measures to 

protect their security interests
1259

. This formulation focuses on states' discretionary margin of interpretation 

and does not seem to allow the possibility of questioning their choices. In even fewer BITs, the self-judging 

nature of these provisions has explicitly been mentioned. For instance, the practice of the United States of 

America has evolved in the sense of formally recognising the self-judging character of non-precluded 

measures clauses. Usually, the letters exchanged between the US President and the Senate or the Department 

of State, attached to the BITs pending approval, included an interpretation of these provisions which states 

that "measures to protect a Party’s essential security interests are self-judging in nature"
1260

. The most part of 

the non-precluded measures clauses included in African BITs relies on expressions like "to take any other 

actions"
1261

 and "to take any measure necessary"
1262

. The general formulation of these provisions does not 

                                                             
1255 See Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), para. 224. 
1256 See Burke-White W. W., Von Staden A., Investment Protection in Extraordinary Times: The Interpretation and Application of 
Non-Precluded Measures Provisions in Bilateral Investment Treaties, Virginia Journal of International Law, Vol. 48, Issue 2, 2008, 
p. 351. 
1257 See Reinisch A., Necessity in International Investment Arbitration – An Unnecessary Split of Opinions in Recent ICSID Cases? 
Comments on CMS v. Argentina and LG&E v. Argentina, Transnational Dispute Management, Vol. 5, 2006, p. 142-143. See also 
Martinez E. A., Understanding the Debate over Necessity: Unanswered Question and Future Implications of Annulment in the 
Argentine Gas Cases, Duke Journal of Comparative and International Law, Vol. 23, 2012, p. 184. 
1258 See Article 6(2)(b) of the Nigeria-Turkey BIT. See also Article 5(2)(b) of the Cameroon-Turkey BIT. See also Article 5(2)(b) of 

the Gabon-Turkey BIT. See also Article 14 of the Mozambique-US BIT. See also Article 18(2) of the Rwanda-US BIT. See also 
Article 14(1) of the Kenya-Slovakia BIT signed on December 14, 2011, but not entered into force yet. 
1259 See Sornarajah M., The International Law on Foreign Investment, p. 459-460. See also Salacuse J.W., The Law of Investment 
Treaties, Oxford University Press, Oxford, 2010, p. 344-345. 
1260 The Letters of Submittal have been attached to the texts of each BIT and can be found at the following link: 
www.state.gov/e/eb/ifd/bit/117402.htm. 
1261 See Article 7(1) of the Ethiopia-Israel BIT. See also Article 12 of the Egypt-Botswana BIT. See also Article 12(2) of the 
Mozambique-India BIT. See also Article 12(2) of the Libya-India BIT. See also Article 12 of the Mauritius-Zimbabwe BIT. See also 

Article 12 of the Mauritius-Swaziland BIT. See also Article 12 of the Mauritius-Botswana BIT. See also Article 12 of the Mauritius-
Rwanda BIT. See also Article 12 of the Mauritius-Egypt BIT. See also Article 14 of the Mauritius-Belgium BIT. See also Article 11 
of the Mauritius-China BIT. See also Article 12 of the Mauritius-Mozambique BIT. See also Article 11 of the Mauritius-Singapore 
BIT. See also Article 2(1) of the Mauritius-Romania BIT. See also Article 11(3) of the Mauritius-India BIT. See also Article 12 of 
the Mauritius-Pakistan BIT. 
1262 See Article 13 of the Senegal-India BIT. See also Article 7(1) of the Ethiopia-UK BIT. See also Article 12(3) of the Morocco-
Gabon BIT. See also Article 11 of the Mauritius-Cameroon BIT. See also Article 12 of the Mauritius-Comoros BIT. See also Article 
11 of the Mauritius-Chad BIT. See also Article 14(1) of the Mauritius-Finland BIT. See also Article 11 of the Mauritius-Mauritania 
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seem to imply the degree of states' judging autonomy which is required by a self-judging provision and 

derives from the explicit mention of states' discretionary decision power. These provisions leave open the 

possibility of an external evaluation of states' actions by arbitral or international tribunals and the existence 

of objective elements justifying the adoption of such measures by a judicial institution. 

States' intention to attribute these clauses a self-judging nature needs to be unambiguously expressed: 

a provision cannot be considered self-judging if it does not further define the nature of this right. According 

to the general rules of treaty interpretation codified in Article 31(4) VCLT, the "special meaning" attributed 

to the self-judging nature of non-precluded measures clauses necessarily has to represent parties' will beyond 

any doubt. The VCLT uses the word "established" which allows the assumption that, in order to determine 

states' will, there has to be concrete and irrefutable proof of the decision of states to attribute such meaning to 

an expression. In accordance with Article 31(1) VCLT, treaties "shall be interpreted in good faith" meaning 

that member states have to interact "honestly and fairly" in the fulfilment of their treaty obligations
1263

. 

Furthermore, a host state recognising self-judging nature to a non-precluded measures clause lacking 

that characteristic would commit an abuse of rights, preventing the other county and its investors' from 

enjoying the rights deriving from the BIT. In a similar circumstance the host state could be held liable for its 

wrongful conduct
1264

. The state would be responsible also in the circumstance it did not intentionally injur its 

counterpart, since it is sufficient the existence of an "injurious or arbitrary use of rights, competences or 

discretions" to arise state responsibility
1265

. 

Even in the hypothesis a provision is expressly self-judging, states' discretionary power is neither 

unlimited nor non-judiciable before arbitral tribunals. Arbitral panels can still exercise their jurisdiction over 

these clauses in the attempt of verifying states' compliance with the good faith principle, as codified in 

Article 26 VCLT
1266

. A similar analysis would only contribute to determine whether non-precluded measures 

have been adopted in good faith, and not whether they were "necessary to further the state's essential security 

interests"
1267

. Good faith is a general principle of international law and states cannot derogate from it through 

the adoption of an international agreement, since it also characterises the pacta sunt servanda principle
1268

. In 

any case, non-precluded measures clauses should be subordinated to the exercise of general principles of 

international law such as good faith, proportionality, non-discrimination, reasonableness; otherwise the non-

fulfilment of respective obligations would constitute a breach of the treaty. 

                                                                                                                                                                                                          
BIT. See also Article 12 of the Mauritius-Senegal BIT. See also Article 11 of the Mauritius-Benin BIT. See also Article 12(1) of the 
Kenya-France BIT signed on December 4, 2007, but not entered into force yet. 
1263 See Kotzur M., Good Faith (Bona Fides), Max Planck Encyclopedia of Public International Law, Oxford Public International 

Law, point 20. 
1264 See Kiss A., Abuse of Rights, Max Planck Encyclopedia of Public International Law, Oxford Public International Law, point 32. 
1265 See Kiss A., Abuse of Rights, point 32. 
1266 See Burke-White W. W., Von Staden A., Investment Protection in Extraordinary Times: The Interpretation and Application of 
Non-Precluded Measures Provisions in Bilateral Investment Treaties, Virginia Journal of International Law, Vol. 48, Issue 2, 2008, 
p. 377. 
1267 See Vandevelde K. J., Of Politics and Markets: The Shifting Ideology of the BITs, p. 181. 
1268 See Vandevelde K. J., Of Politics and Markets: The Shifting Ideology of the BITs, p. 180. 
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Excluding a priori the jurisdiction of an arbitral tribunal would also be in conflict with other 

fundamental BITs obligations. For instance, the right to access dispute solution mechanisms is a fundamental 

principle of international investment law which cannot be derogated without violating the object and the 

scope of a BIT. Investment agreements have been developed in order to protect foreign investors and to 

promote investment flows, and dispute solution is a fundamental element on which investors' protection is 

grounded. Thus, preventing investors from resorting to such a fundamental right would deprive a BIT of its 

object and purpose. The main consequence would be the inevitable reduction of guarantees for foreign 

investors, thus prejudicing the entire system of treaty-based guarantees
1269

. 

What can be argued is the extension of arbitral tribunals' jurisdiction. Possibly, self-judging 

provisions could limit tribunals' jurisdiction to a good faith review. The principle of good faith, besides 

characterising states' actions, can be considered as a requirement while testing states' conduct since it goes 

beyond the mere attribution to states' actions, encompassing also the activities of judicial bodies
1270

. In this 

scenario, the role of arbitral tribunals will not be to find a compromise between a state and foreign investor's 

interests, but rather to verify whether the measures adopted by a state are the result of a fair evaluation, not 

aimed at affecting foreign investors. 

 

7.  Arbitral tribunals on the self-judging nature of non-precluded measures. 

Several arbitral tribunals have restrictively interpreted states' discretionary power to determine 

whether the non-precluded measures they adopt effectively protect national security interests or are adopted 

to affect the correct execution of investment projects. The tribunals judging the disputes arising out of the 

2001 Argentinean economic crisis have set a general trend followed also by other arbitral tribunals. 

The parties of these disputes mainly argued on whether Article 11 of the Argentina-US BIT, 

concerning non-precluded measures, was self-judging
1271

. Considering Argentina's argumentations could 

help in predicting future lines of reasoning of other countries experiencing similar circumstances. Argentina 

                                                             
1269 See Vandevelde K. J., Of Politics and Markets: The Shifting Ideology of the BITs, p. 176. See also Alvarez J. E., Khamsi K., The 
Argentine Crisis and Foreign Investors, p. 420. The authors referred to the US BIT Programme, but the reasoning can be extended to 
a more general level. 
1270 See Burke-White W. W., Von Staden A., Private Litigation in a Public Law Sphere: The Standard of Review in Investor-State 

Arbitrations, Yale Journal of International Law, Vol. 35, 2010, p. 312. See also Alvarez J. E., Khamsi K., The Argentine Crisis and 
Foreign Investors, p. 425. 
1271 See Article 11 of the Argentina-US BIT. The provision states that "this Treaty shall not preclude the application by either Party 
of measures necessary for the maintenance of public order, the fulfilment of its obligations with respect to the maintenance or 
restoration of international peace or security, or the Protection of its own essential security interests". Foreign investors frequently 
referred to the formulation of Article XXI of the GATT and the conclusions of the ICJ in the Nicaragua and Oil Platforms cases.  In 
the Nicaragua case, the ICJ affirmed that Article XXI of the 1956 FCN Treaty between the US and Nicaragua was not self-judging, 
since the provision did not use any specific language which could lead to an opposite conclusion. In their opinion, a comparison 

between the FCN Treaty and Article XXI of the GATT led the Court to the conclusion that the different language used in the former 
confirmed the jurisdiction of the ICJ in the legal review of the measures adopted by the contracting states. The ICJ had a certain 
margin of interpretation in evaluating whether the measures adopted by one of the parties could be included in that exception. In Oil 
Platform, the ICJ shared the above-mentioned interpretation of Article XX of the GATT and agreed that the evaluation of the 
necessity of the measures adopted by a state cannot be solely put in the hands of that state. See Military and Paramilitary Activities in 
and against Nicaragua (Nicaragua v. United States of America), ICJ, Reports 1986, Merits, Judgment, June 27, 1986, paras. 222-
282. See also Oil Platforms (Islamic Republic of Iran v. United States of America), ICJ, Reports 2003, Judgment, November 6, 2003, 
para. 43. 
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focused on both the self-judging nature of Article 11 and the ICJ's jurisprudence on non-precluded measures. 

One of the outcomes of the Nicaragua case concerned the lack of self-judging nature of Article XXI of the 

Nicaragua-USA FCN Treaty regarding the adoption of non-precluded measures. According to Argentina's 

expert, this conclusion motivated the following US practice of including self-judging non-precluded 

measures clauses in BITs, confirming such interpretation also in several "statements before the 

Congress"
1272

.  

The Argentina-US BIT was grounded on the1987 US Model BIT which had not been influenced by 

the new US' approach towards self-judging non-precluded measures clauses. Argentina agreed that Article 

11 had not been drafted as a self-judging provision, but that nature could have been derived from the practice 

of its counterpart
1273

. The reference was to the US's practice of either mentioning in official statements that 

provisions like Article 11 should be interpreted as being self-judging or of including specific terminology 

explicating that interpretation in the texts of BITs
1274

. Argentina attempted to justify its interpretation of 

Article 11 of the BIT, as being self-judging, on the grounds of the principle of reciprocity: the US's 

interpretation of the clause should have been extended also to the investment disputes where it was 

involved
1275

. The country affirmed the US had explicitly informed it of their position on the self-judging 

nature of Article 11 and that it shared that interpretation
1276

. The US had made their practice clear with the 

contemporary conclusion of BITs with other countries which included a non-precluded measures clause 

identical to Article 11 and in the letters submitting the BIT's text to the US Senate those other provisions 

were interpreted as self-judging
1277

. In the light of this interpretation, according to Argentina, the arbitral 

tribunals considering Article 11 should have only determined whether Argentina's measures had been 

adopted in good faith, which would have been the only limit for states' possibility of adopting such 

measures
1278

. 

Arbitral panels agreed that Article 11 of the BIT was not self-judging. Recognising that non-

precluded measures clauses were self-judging would have constituted a deprivation of the BIT's "substantive 

meaning"
1279

 and would have been inconsistent with its object and purpose
1280

. Argentina's argumentation 

                                                             
1272 See CMS Gas Transmission Company v. Argentine Republic, para. 350. See also Enron Corporation and Ponderosa Assets L.P. 
v. Argentine Republic, para. 326. See also LG&E Energy Corp., LG&E Capital Corp. and LG&E International Inc. v. Argentine 
Republic, Decision on Liability, para. 217. See also Sempra Energy International v. Argentine Republic, para. 368. See also El Paso 

Energy International Company v. Argentine Republic, para. 564. 
1273 See El Paso Energy International Company v. Argentine Republic, ICSID, Case No. ARB/03/15, Award, October 31, 2011, para. 
564. 
1274 See CMS Gas Transmission Company v. Argentine Republic, para. 350. See also Enron Corporation and Ponderosa Assets L.P. 
v. Argentine Republic, para. 326. See also Sempra Energy International v. Argentine Republic, para. 368. See also LG&E Energy 
Corp., LG&E Capital Corp. and LG&E International Inc. v. Argentine Republic, para. 217. 
1275 See CMS Gas Transmission Company v. Argentine Republic, para. 351. See also Enron Corporation and Ponderosa Assets L.P. 
v. Argentine Republic, para. 326. See also LG&E Energy Corp., LG&E Capital Corp. and LG&E International Inc. v. Argentine 

Republic, para. 209. See also El Paso Energy International Company v. Argentine Republic, para. 564. 
1276 See Continental Casualty Company v. Argentine Republic, paras. 183-186. 
1277 See El Paso Energy International Company v. Argentine Republic, para. 568. 
1278 See LG&E Energy Corp., LG&E Capital Corp. and LG&E International Inc. v. Argentine Republic, para. 208. See also El Paso 
Energy International Company v. Argentine Republic, paras. 563 and 573. 
1279 See Enron Corporation and Ponderosa Assets L.P. v. Argentine Republic, para. 333. See also Sempra Energy International v. 
Argentine Republic, para. 374. 
1280 See Sempra Energy International v. Argentine Republic, para. 374. 
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that Article 11 should have been interpreted in the same way as other BITs concluded in the same period was 

rejected. Other contemporary international agreements, more in detail those concluded after 1991, were 

"irrelevant for establishing the meaning" of the Argentina-US BIT
1281

. A similar conclusion could also be 

applied to the drafting of a new Model BIT. In 1992, the US' authorities had been debating over the adoption 

of the new Model BIT, but it could not have been referred to in the attempt of interpreting the non-precluded 

measures clause of the Argentina-US BIT
1282

. 

The short time separating the Nicaragua case judgment from the period in which the Argentina-US 

BIT had been concluded influenced the conclusion that self-judging provisions should be clearly formulated 

and negotiating parties should expressly give their consent to the inclusion of similar clauses in the treaties 

they ratify
1283

. The US, after the Nicaragua case decision, had been evolving their practice supporting the 

introduction of "self-judging clauses... as security interests [were] affected"
1284

. Nevertheless, arbitral panels 

disagreed with Argentina that the discussions within the US Congress and some of the official documents 

mentioned by the respondent should have been interpreted as attributing to the non-precluded measures 

clause a self-judging nature
1285

. Moreover, there was no evidence that either the debate within Argentinean 

institutions contemplated the "self-judging interpretation of Article XI"
1286

 or Argentina explicitly accepted 

the US communication on the self-judging nature of the provision
1287

. The deriving conclusion was that 

states wishing to include such a broad limit to the applicability of BITs provisions should do so by expressly 

mentioning this possibility, as it was confirmed by ICJ's jurisprudence in Nicaragua
1288

 or in other BITs 

concluded by the US
1289

. 

The nature of non-precluded measures clauses seems to allow states a rather substantial "margin of 

appreciation", but the recognition of such autonomy cannot imply states' freedom of eluding treaty 

obligations, since the measures they can adopt could contrast with that treaty's object and purpose
1290

. 

In the end, the tribunals analysed the issue from the point of view of the role of arbitral tribunals in 

the hypothesis a non-precluded measures clause was recognised as self-judging. In this context, states' 

decision power would have considerably limited the interpretative activities of arbitral tribunals to the point 

that the latter could interfere with states' decisions only to verify their compliance with the principle of good 

faith
1291

. Arbitral panels further agreed on the impossibility they are "the sole judge of whether" states' 

                                                             
1281 See El Paso Energy International Company v. Argentine Republic, para. 591. 
1282 See El Paso Energy International Company v. Argentine Republic, para. 591. 
1283 See El Paso Energy International Company v. Argentine Republic, para. 594. 
1284 See CMS Gas Transmission Company v. Argentine Republic, para. 368. 
1285 See CMS Gas Transmission Company v. Argentine Republic, para. 369. See also Sempra Energy International v. Argentine 
Republic, para. 379. 
1286 See Sempra Energy International v. Argentine Republic, para. 381. 
1287 See Continental Casualty Company v. Argentine Republic, para. 187. 
1288 The arbitral panels also referred to the Oil Platforms case judged by the ICJ. See CMS Gas Transmission Company v. Argentine 
Republic, para. 370. See Sempra Energy International v. Argentine Republic, para. 383. 
1289 See LG&E Energy Corp., LG&E Capital Corp. and LG&E International Inc. v. Argentine Republic, para. 213. 
1290 See Enron Corporation and Ponderosa Assets L.P. v. Argentine Republic, para. 331. See also Sempra Energy International v. 
Argentine Republic, para. 373. See also Continental Casualty Company v. Argentine Republic, para. 187. 
1291 See the Legal Opinion of Anne-Marie Slaughter and William Burke-White of March 2, 2005. See Enron Corporation and 
Ponderosa Assets L.P. v. Argentine Republic, para. 325. 
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conduct has complied with the requirements of the necessity customary rule
1292

. Any judicial review should 

be "substantial" and not simply concern the examination of the compliance with good faith
1293

, especially in 

the light of investors' fundamental right to resort to an arbitral tribunal. The role of arbitral tribunals cannot 

consist in the mere verification of the compliance of the measures adopted by a state with the principle of 

good faith, but should rather concern the analysis of both the events and the "requirements of state of 

necessity"
1294

. Preventing foreign investors from demanding a legal review of the host state's actions "would 

conflict in principle" with the commitment undertook by BITs contracting parties of submitting a dispute to 

arbitration
1295

. A provision could be attributed self-judging nature only in exceptional circumstances and 

with an explicit declaration of intent
1296

. 

 

8.  Limits established by African countries to states' decision power in the adoption of non-

precluded measures. 

Both self-judging and non-self-judging non-precluded measures clauses can differently affect the 

possibility for foreign investors to obtain the protection guaranteed by BITs in "normal" conditions. Their 

wide formulations present intrinsic risks for foreign investors. The most effective approach would be 

balancing states' attempts to extend their control over sensitive areas and the need of foreign investors to 

have their investment properly protected. In several cases, contracting parties of African BITs have been 

introducing limitations to their possibility of adopting such measures, while still protecting national security 

interests. As highlighted in the Ethiopia-Israel BIT, the objective of every state should be to "minimise the 

deviation[s] from the provisions" included in BITs
1297

. 

The decision of limiting states' discretionary decision power in BITs has not characterised the 

practice of every African country. Mauritius has concluded the highest number of BITs, with both African 

states
1298

 and other countries
1299

, including provisions which do not exclude the possibility for contracting 

states to adopt those measures believed necessary for the protection of national security interests in any case. 

According to these BITs, the other provisions "shall not in any way limit the right of either Contracting Party 

                                                             
1292 See Gabčíkovo-Nagymaros Project (Hungary v. Slovakia), ICJ, Reports 1997, Judgment, September 25, 1997, paras. 51-52. 
1293 See CMS Gas Transmission Company v. Argentine Republic, paras. 372-374. See also Enron Corporation and Ponderosa Assets 
L.P. v. Argentine Republic, para. 339. See Sempra Energy International v. Argentine Republic, para. 388. 
1294 See the Legal Opinion of José E. Alvarez of April 20, 2005. See Enron Corporation and Ponderosa Assets L.P. v. Argentine 
Republic, para.327. 
1295 See Continental Casualty Company v. Argentine Republic, para. 187. 
1296 See Enron Corporation and Ponderosa Assets L.P. v. Argentine Republic, para.327. 
1297 See Article 7(1) of the Ethiopia-Israel BIT. 
1298 See Article 12 of the Mauritius-Comoros BIT signed on May 18, 2001, but not entered into force yet. See also Article 12 of the 
Mauritius-Mozambique BIT. See also Article 11 of the Mauritius-Mauritania BIT signed on May 18, 2001, but not entered into force 
yet. See also Article 12 of the Mauritius-Senegal BIT. See also Article 11 of the Mauritius-Cameroon BIT. See also Article 12 of the 

Mauritius-Zimbabwe BIT. See also Article 12 of the Mauritius-Botswana BIT. See also Article 12 of the Mauritius-Swaziland BIT. 
See also Article 12 of the Mauritius-Rwanda BIT. See also Article 12 of the Mauritius-Egypt BIT. See also Article 11 of the 
Mauritius-Chad BIT signed on May 18, 2001. See also Article 11 of the Mauritius-Benin BIT. 
1299 See Article 11 of the Mauritius-China BIT. See also Article 12 of the Mauritius-Czech Republic BIT signed on April 5, 1999, 
and entered into force on May 6, 2000. See also Article 14(1) of the Mauritius-Finland BIT signed on September 12, 2007, and 
entered into force on October 17, 2008. See also Article 11 of the Mauritius-Singapore BIT. See also Article 11(3) of the Mauritius-
India BIT signed on September 4, 1998, and entered into force on June 20, 2000. See also Article 12 of the Mauritius-Pakistan BIT. 
See also Article 11 of the Mauritius-Belgium BIT. See Article 2(1) of the Mauritius-Romania BIT. 
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to apply prohibitions or restrictions of any kind or take any other action which is directed to the protection or 

its essential security interests, or to the protection of public health... or the protection of its environment". 

This formulation shows that contracting parties are not willing to limit their discretionary power. 

The most part of African BITs dealing with states' right to adopt measures for the protection of 

security interests has partially restrained the broad applicability of this right by introducing some limits. The 

requirements more frequently mentioned in African BITs concern the nature of the national interests at stake 

and the specific circumstances which can rise states' right to adopt non-precluded measures. Security 

interests should be "essential"
1300

, the measures adopted by the host state should be "necessary"
1301

 or 

"strictly necessary"
1302

, and, in some cases, the circumstances requiring state's intervention should be of 

"extreme emergency"
1303

. The Mauritius-Czech Republic BIT includes a further time-related limit specifying 

that contracting parties should adopt such measures "only to the extent and duration necessary for the 

protection of [either party's] essential security interests"
1304

.  

African BITs subordinate the possibility for contracting parties to adopt such measures to the general 

principles of reasonableness and non-discrimination
1305

, as well as "good-faith"
1306

, and the adoption of these 

measures should not be "arbitrary or unjustified"
1307

. The references to these principles, in such subjective 

provisions, contribute to include a certain degree of objectivity
1308

 which could serve the double purpose of 

limiting states' decision power and offering arbitral tribunals a further possibility to judge states' actions. 

 

9. Arbitral tribunals' position on relating the customary rule on state of necessity and BITs non-

precluded measures clauses. 

The previous analysis of the concept of "national security interests"
1309

 has shown that states' 

perception of what constitutes such interests tends to vary, depending on factors like "the popular perception 

                                                             
1300 See Article 10(1) of the Cameroon-US BIT. See also Article 10(1) of the DRC-US BIT. See also Article 10(1) of the Republic of 
Congo-US BIT. See also Article 9(1) of the Morocco-US BIT. See also Article 14(1) of the Mozambique-US BIT. See also Article 
18(1) of the Rwanda-US BIT. See also Article 10(1) of the Senegal-US BIT. See also Article 11(2) of the Egypt-India BIT signed on 
April 9, 1997, and entered into force on November 22, 2000. Also the BITs concluded by Mauritius include the word “essential” 
while referring to security interests. 
1301 See Article 7(1) of the Ethiopia-Israel BIT signed on November 26, 2003, and entered into force on March 22, 2004. See also 
Article 7(1) of the Ethiopia-UK BIT. See also Article 18 of the Rwanda-USA BIT. 
1302 See Article 7(1) of the Ethiopia-Israel BIT. 
1303 See Article 13 of the Senegal-India BIT signed on July 3, 2008, and entered into force on October 17, 2009. See also Article 
12(2) of the Libya-India BIT signed on May 26, 2007, and entered into force on March 25, 2009. See also Article 12(2) of the 
Mozambique-India BIT signed on February 19, 2009, and entered into force on September 23, 2009. See also Article 11(2) of the 
Egypt-India BIT. See also Article 12 of the Sudan-India BIT. 
1304 See Article 12 of the Mauritius-Czech Republic BIT. 
1305 See Article 13 of the Senegal-India BIT. See also Article 12 of the Egypt-Botswana BIT. See also Article 7(1) of the Ethiopia-
Israel BIT. See also Article 7(1) of the Ethiopia-UK BIT. See also Article 18 of the Rwanda-USA BIT. See also Article 12(2) of the 
Libya-India BIT. See also Article 12(2) of the Mozambique-India BIT. See also Article 11(2) of the Egypt-India BIT. See also 
Article 12 of the Sudan-India BIT. 
1306 See Article 7(1) of the Ethiopia-Israel BIT. See also Article 7(1) of the Ethiopia-UK BIT. 
1307 See Article 12 of the Morocco-Gabon BIT signed on June 21, 2004, and entered into force on July 24, 2009. 
1308 See Sornarajah M., The International Law on Foreign Investment, p. 460. 
1309 See Chapter 4, Section III, para. 3. 
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of threats"
1310

 or states' level of development. Industrialised countries tend to interpret the protection of 

national security interests as requiring protection mainly from different forms of military threats. Instead, 

developing countries will more likely focus on economic and political stability, defining them as national 

security interests. It has also been possible to observe how states refer to either "national security interests" 

or "essential security interests" in the BITs they conclude. 

Arbitral tribunals interpreting non-precluded measures clauses have rather frequently focused on the 

parts of these provisions referring to the necessity of protecting national security interests. The lack of 

definition of what constitutes a security interest or public order has urged arbitral tribunals to adopt 

supplementary interpretative means in the attempt of defining both expressions and has brought them to 

establish a link between the concept of "national or essential security interest" included in non-precluded 

measures clauses and that of "essential interest" included in the customary rule on necessity and restated in 

ILC Article 25. This practice has characterised several awards involving Argentina after the 2001 economic 

crisis, while it has been more limited in disputes involving African countries. Mitchell v. DRC has been the 

only dispute, involving an African state, where the arbitral panel focused on the alleged existence of a 

relationship between the two concepts
1311

. Those arbitral tribunals concluded that non-precluded measures 

clauses represent a reflection of customary international law on state responsibility and for this reason 

customary rules can be applied in the disputes where non-precluded measures clauses are invoked by a 

state
1312

. The customary rule on necessity was expected to be applicable also because BITs clauses do not 

mention the "requirements for [the] invocation" of customary rules, making necessary the application of the 

general rule
1313

. Thus, the arising question is whether the two concepts of "national security interest" and 

"essential interest" indeed can be related or they address different issues. 

I believe arbitral panels' conclusion represented a threat for the correct interpretation of the two 

concepts, since they generally ended up relating BITs non-precluded measures clauses "to the causes for 

exemption from liability"
1314

. Perceiving these clauses as precluding the wrongfulness of states' actions in 

specific circumstances and not as delimiting the scope of application of the BIT would constitute a 

                                                             
1310 See Carroll J. F. F., Back to the Future: Redefining the Foreign Investment and National Security Act's Conception of National 
Security, p. 187. 
1311 Mr. Mitchell, an American citizen owning a firm in the DRC, was on trial before a military court because his firm had alleged ly 
been conducting illegal activities with one of its clients. The Court ordered Congolese military forces to seal the firm’s premises, 

seize its documents and arrest two employees. Later that year, the same Military Court rejected all the charges, released the  lawyers 
and allegedly returned the documents. The claimant contended that the restitution never took place and stated that the Republic of 
Zaire, later succeeded by the DRC, expropriated his investment without compensating him for the damages suffered during the 
seizure, which had caused the firm's closure and a sensitive loss of clients. The tribunal concluded that, on the grounds of Article 42 
of the ICSID Convention, the applicable law would have been that "of the Contracting State party to the dispute and such rules of 
international law as may be applicable" which had been codified in the Zaire-US BIT, since the parties had not previously agree on 
applicable law. The DRC, before the annulment committee, argued that the tribunal exceeded its powers since its decision to grant 
compensation to the claimant because of a breach of the respondent's obligation not to adopt measures tantamount to expropriation 

did not take into consideration the exception included in Article 10 of the DRC-US BIT, ruling the adoption of non-precluded 
measures. See Mr. Patrick Mitchell v. Democratic Republic of Congo, ICSID, Case No. ARB/99/7, Excerpts of Award, February 9, 
2004. 
1312 See Sempra Energy International v. Argentine Republic, ICSID, Case No. ARB/02/16, Opinion of Alvarez J. E., August 12, 
2005, paras. 51-55. 
1313 See Alvarez-Jimenez A., The Interpretation of Necessity Clauses in Bilateral Investment Treaties After The Recent ICSID 
Annulment Decisions, Yearbook on International Investment Law and Policy, 2011, p. CHECK! 
1314 See Mr. Patrick Mitchell v. Democratic Republic of Congo, Annulment, para. 55. 



223 
 

misinterpretation involving the application of a very different set of international rules which applies to very 

different circumstances. In fact, the consequence has been that in the attempt of defining "security interests", 

tribunals used to complete the analysis of Article 11 of the Argentina-US BIT, concerning non-precluded 

measures, referring to the requirements of ILC Article 25. The common characteristic of these awards relates 

to arbitral panels' practice of not "strictly separating" BITs non-precluded measures clauses from the 

customary necessity rule
1315

. The result, according to the UNCTAD, has been the merging in a unique 

defence of the two provisions because of arbitral panels' trend of reading ILC Article 25's requirements into 

those of Article 11 of the BIT
1316

. 

The common grounds which brought to this debatable conclusion has derived from tribunals' 

convinction that non-precluded measures clauses do not clarify either the meaning of security interests or the 

"conditions for the application" of non-precluded measures, highlighting the need of looking at other 

provisions dealing with similar concepts. Since they agreed Article 11 of the BIT and ILC Article 25 had the 

"same or similar" meaning and effects
1317

, it was of fundamental importance integrating the interpretation of 

the BIT with the customary rule on state of necessity and its requirements
 1318

. Moreover, the analysis was 

not limited to the verification of the compliance of the measures adopted by Argentina with the principle of 

good faith, but went further verifying whether those measures respected the conditions to preclude 

wrongfulness established in ILC Article 25
1319

. The BITs and customary international law were considered 

so "inseparable" (because of the lack of clarity of treaties' provisions) that the customary rule was considered 

complementarily, and not supplementary according to the principle of lex specialis
1320

. 

Furthermore, arbitral panels referred to the fact that BITs "create a lex specialis regime"
1321

 and the 

provisions they include frequently refer to the importance of complying also with customary international 

law. This practice has developed, for instance, in relation with the full protection and security standard, as 

several African BITs have been including references to the importance of complying with customary 

international rules in the provisions concerning full protection and security. Arbitral tribunals linking non-

precluded measures clauses and the rules on responsibility have failed to maintain the separation between 

treaty provisions and secondary obligations. The Sempra arbitral tribunal highlighted that the treaty regime 

would prevail over customary international law, but the real problem was that none of BIT's clauses referred 

                                                             
1315 See The Protection of National Security in IIAs, p. 47. 
1316 See The Protection of National Security in IIAs, p. 47. 
1317 See Enron Creditors Recovery Corp. and Ponderosa Assets L. P. V. Argentine Republic, Annulment, para. 403. 
1318 See Enron Corporation and Ponderosa Assets L.P. v. Argentine Republic, paras. 333-357. See also Sempra Energy International 
v. Argentine Republic, Award, para. 375. The CMS Annulment Committee underlined that the tribunal, as well as the parties to the 
dispute, had assimilated "the conditions necessary for the implementation of Article 11 of the BIT to those concerning the existence 

of state of necessity under customary international law". See CMS Gas Transmission Company v. Argentine Republic, ICSID, Case 
No. ARB/01/8, Decision of the Ad Hoc Committee on the application for annulment of the Argentine Republic, September 25, 2007, 
para. 128. 
1319 See Enron Creditors Recovery Corp. and Ponderosa Assets L. P. V. Argentine Republic, ICSID, Case No. ARB/01/3, Decision 
on the Application for Annulment of the Argentine Republic, July 30, 2010, para. 351. 
1320 See Enron Corporation and Ponderosa Assets L.P. v. Argentine Republic, Annulment, para. 334. 
1321 See Sempra Energy International v. Argentine Republic, ICSID, Case No. ARB/02/16, Opinion of Alvarez J. E., August 12, 
2005, para. 52. 
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either to the customary necessity rule or to its requirements
1322

. Thus, the tribunal concluded that the 

following step would have been relying on customary international rules. The tribunal did not even consider 

the possibility that the fact treaty clauses did not refer to international custom could derive from the different 

legal areas covered by the customary and treaty provisions which make impossible to find the relevant legal 

elements to carry out the test on necessity simply because the BIT's provision is not aimed at ruling that 

issue. 

I believe those arbitral tribunals misinterpreted non-precluded measures clauses.  The point of view 

which should be embraced is that of more recent awards and annulment committees which intervened 

subsequently the adoption of those awards. It is noteworthy to remind that the most part of arbitral awards 

and annulment decisions dealing with the issue has concerned Argentina and the 2001 economic crisis. 

However, in my opinion, the conclusions of those panels should be extended to other similar disputes 

because of the general nature of the argumentations which does not limit the contents of the analysis only to 

the facts characterising those specific disputes. 

Annulment decisions showed that annulment committees carried out a more in-depth analysis of non-

precluded measures clauses and ILC Article 25. Those committees focused on both Article 11 of the BIT and 

ILC Article 25 in order to highlight the similarities which had led the arbitral panels to relate them, but 

ultimately they separated the customary rule on necessity from the BITs non-precluded measures clauses. 

The committees had different opinions on whether the two provisions used
1323

 or not a similar language
1324

. 

A point of contact between the two provisions is represented by the use of the word "necessity": Article 11 of 

the BIT stated that the measures adopted by states have to be "necessary"
1325

. The use of the word 

"necessary" can be interpreted so that the decision of implementing non-precluded measures must not 

originate from states' contribution to the creation of "the situation which it [relied] on when claiming the 

lawfulness of its measures"
1326

. A similar interpretation and the link between the two provisions can be 

derived from the obligation of interpreting international agreements in good faith, in accordance with the 

ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and 

purpose, as stated in Article 31(1) of the VCLT
1327

. A further contact point between the two provisions lies 

on their application which is aimed at making the respective fields of action more flexible. 

                                                             
1322 See Sempra Energy International v. Argentine Republic, Award, para. 378. 
1323 See CMS Gas Transmission Company v. Argentine Republic, Annulment, para. 129. 
1324 See Enron Creditors Recovery Corp. and Ponderosa Assets L. P. V. Argentine Republic, Annulment, para. 383. The committee 

annulled the part of the award dealing with the impossibility for Argentina to invoke stat of necessity and, since the arbitral tribunal 
linked so closely the ILC Articles and the BIT, the committee consequently annulled also the part relating to the inapplicability of the 
BIT's provision. Among the reasons for annulling the part of the award concerning Article 25, the committee recognised the tribunal's 
lack of motivations for introducing the parallelism between the BIT's provision and the state of necessity customary rule and not 
properly completing its analysis. 
1325 See El Paso Energy International Company v. Argentine Republic, para. 613. 
1326 See El Paso Energy International Company v. Argentine Republic, para. 613. 
1327 See El Paso Energy International Company v. Argentine Republic, para. 613. 
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A deeper analysis of the two provisions shows their intrinsic difference
1328

, demonstrating that 

"Article 25 [does] not offer a guide to the interpretation of the terms used in Article 11"
1329

. Article 25 could 

have been separately considered, as a further defensive ground, by those arbitral panels
1330

. Article 25 is 

formulated in a negative way, while Article 11 "specifies the conditions" for the application of the BIT
1331

. 

Article 11 states that other BIT's provisions shall not preclude a state to adopt measures in specific 

circumstances, while Article 25 is relevant only in the case a state has breached an international 

obligation
1332

. Article 11 relates to the adoption of measures aimed at protecting public order or security 

interests, while Article 25 lists the conditions for a state to invoke necessity in order to "excuse" a wrongful 

conduct
1333

. Concerning the concept of "interest", the BIT mentions the right of a state to safeguard its 

security interests by adopting necessary measures, while the Draft Articles refer to the actions of the state 

invoking the state of necessity which could impair an essential interest. Furthermore, even though Article 11 

does not define who should evaluate what constitutes a necessary security interest, but, once the measures 

are "properly judged to be necessary”, the judicial control grounded on the state of necessity customary rule 

would be superfluous
1334

. The two provisions differ not only in their contents, but also in their conditions for 

application: the first can be applied only in an investment framework with the purpose of limiting the 

applicability of treaty obligations dealing with protection, while the latter can concern "any context against 

any international obligation"
1335

. 

 

 

 

                                                             
1328 See CMS Gas Transmission Company v. Argentine Republic, Annulment, paras. 129-130. According to the annulment 
committee, the tribunal made a "manifest error of law" because the two provisions clearly had different contents and applied to 
different circumstances.  The other tribunal's mistake was considering customary international law as having a mere subsidiary and 

not complementary role. See also Sempra Energy International v. Argentine Republic, Annulment, para. 199. Even the Sempra 
committee concluded that the tribunal had failed to apply Article 11 of the BIT (the applicable law), applying instead ILC Article 25, 
manifestly exceeding its power. The committee disagreed that the tribunal had failed to state the reasons which guided its reasoning 
on whether Article 11 was self-judging because its argumentations were coherently and fully expressed. The tribunal's reasons were 
clear also in the part where the requirements of Article 11 and Article 25 were compared: the BIT's content was so different from that 
of the state of necessity rule, that it would have been impossible to invoke the latter provision. It is a legitimate practice to look at 
customary international law for guidance, but, at the same time, the committee remembered that states can contract obligations 
different from customary law. The committee concluded that the error in law constituted an excess of powers of the tribunal which 

further failed to "identify or apply Article 11 of the BIT as the applicable law" and decided the award had to be annulled in  its 
entirety. 
1329 See Sempra Energy International v. Argentine Republic, Annulment, para. 199. 
1330 See The Protection of National Security in IIAs, p. 48. 
1331 See CMS Gas Transmission Company v. Argentine Republic, Annulment, para. 129. 
1332 See CMS Gas Transmission Company v. Argentine Republic, Annulment, para. 129. 
1333 See CMS Gas Transmission Company v. Argentine Republic, Annulment, para. 129. See also Continental Casualty Company v. 
Argentine Republic, para. 166. 
1334 See Sempra Energy International v. Argentine Republic, Annulment, para. 205. See also Continental Casualty Company v. 
Argentine Republic, para. 162. See also LG&E Energy Corp., LG&E Capital Corp. and LG&E International Inc. v. Argentine 
Republic, para. 245. However, the latter arbitral panel ended up linking the two provisions by stating that Article 11 "exempts 
Argentina of responsibility for measures enacted during the state of necessity" and that Article 25 should have been considered as an 
additional means to integrate Argentina's defence in interpreting the meaning of Article 11, failing to clarify "whether the two 
defences were different". See LG&E Energy Corp., LG&E Capital Corp. and LG&E International Inc. v. Argentine Republic, para. 
257-258. See also Alvarez J. E., The Public International Law Regime Governing International Investment, p. 384. 
1335 See Continental Casualty Company v. Argentine Republic, para. 167. 
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10. Doubts on the establishment of a direct connection between the customary rule on state of 

necessity and non-precluded measures clauses. 

The objective of the present paragraph will be to present further argumentations for separately 

considering non-precluded measures clauses and the customary rule on necessity. The debate on this 

relationship has interested the literal formulation of these provisions, the relationship between different areas 

of international law and, finally, the importance of states' declarations. 

Commentators to the ILC Articles on State Responsibility have posed the question of whether 

specific treaty provisions are "to coexist with or to exclude the general rule that would otherwise apply". 

Applying the affirmation to BITs and non-precluded measures clauses, the result would be that BITs clarify 

the "extent to which the more general rules on State responsibility... are displaced by" those specific 

clauses
1336

. Thus, if the theory that the customary rule on necessity and these BITs clauses are related is 

accepted, in the case BITs provisions are clearly formulated, they will be considered as the applicable law. 

Nevertheless, the vagueness of non-precluded measures clauses has caused a significant part of jurisprudence 

and doctrine to decide to look for clarifications in the customary rule on necessity. Those supporting this 

point of view also state that the absence of an express declaration in the text of a BIT is proof that states will 

not derogate the customary rule on necessity, since differences in the text of a treaty do not mean that a 

provision derogates from the customary rule
1337

. This reasoning would be acceptable in the case treaty and 

customary rules rule the same matter, but I think this is not the case. 

One of the main objectives of BITs is to protect foreign investors in different circumstances, but they 

also assure great consideration to states' interests
1338

. BITs are not legal instruments exclusively aimed at 

providing guarantees to investors: states would not conclude them in the case there is not anything in 

exchange. At the same time, non-precluded measures clauses cannot be interpreted as having the 

consequence of entirely excluding the applicability of the guarantees normally assured to foreign 

investors
1339

. Thus, it is possible that states' general practice is to prefer the creation of lex specialis clauses 

rather than constantly referring to customary international rules. The limited reference to customary rules, 

like in the cases of the international minimum standard or rules on expropriation or compensation, 

demonstrate that states prefer a "pick and choose strategy"
1340

. The advantages of establishing a flexible 

judicial framework able to respond to states' necessities, especially in the light of an increasing number of 

arbitral awards favouring foreign investors, seems to have prevailed in states' practice. However, states have 

to explicitly state whether BITs obligations relate to customary international rules. It is an element which 

                                                             
1336 See Point 3 of the Commentary. 
1337 See Alvarez J. E., Khamsi K., The Argentine Crisis and Foreign Investors, in Sauvant K. P. ed, Yearbook on International 

Investment Law and Policy 2008-2009, Oxford University Press, Oxford, 2009, Chapter X, p. 432. See, debating the previous theory, 
Alvarez-Jimenez A., The Interpretation of Necessity Clauses in Bilateral Investment Treaties After The Recent ICSID Annulment 
Decisions, Yearbook on International Investment Law and Policy, 2011. 
1338 See Alvarez-Jimenez A., The Interpretation of Necessity Clauses in Bilateral Investment Treaties After The Recent ICSID 
Annulment Decisions. 
1339 See Alvarez-Jimenez A., The Interpretation of Necessity Clauses in Bilateral Investment Treaties After The Recent ICSID 
Annulment Decisions. 
1340 See Kurtz J., The Paradoxical Treatment of the ILC Articles on State Responsibility in Investor-State Arbitration, p. 204-205. 
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cannot be assumed through the simple reading of a BIT's text and through a reference to apparently similar 

expressions. Even in the case a customary rule is applicable, it is of fundamental importance that arbitral 

tribunals will not apply the customary rule in an aseptic way without considering the particular framework 

established by an investment treaty, as well as neglecting to apply primary obligations. 

Non-precluded measures clauses could be defined as lex specialis only in the circumstance they and 

the customary rule on necessity would have disciplined identical issues. The same Preamble of the VCLT 

reminds the principle that customary rules shall be applicable also in the circumstance some issues are not 

ruled by an international agreement
1341

. Indeed, non-precluded measures clauses are lex specialis, but not in 

relation with clauses precluding wrongfulness such as necessity or force majeure and, for this reason, arbitral 

tribunals should consider them in separate instances
1342

. In any case, ILC Article 55 on lex specialis reminds 

the importance of lex specialis in relation with customary rules on state responsibility and that lex specialis 

shall be applied as the primary obligation, despite the existence of a customary rule dealing with the same 

matter. In the hypothesis the existence of a relationship between the two provisions is accepted, it is 

necessary that the BIT's breach is considered as the primary obligation and, only in a second time, the 

customary test can be carried out.  

As it has been ascertained in the previous paragraph, arbitral tribunals' approach of focusing on the 

apparent similarity of the wording of ILC Article on state of necessity with non-precluded measures clauses 

presents several debatable points. The analysis has shown that there is not any such relationship between 

non-precluded measures clauses and the customary rules. On the one hand, arbitral tribunals have tried to 

complete the awards by relating to legal standards "external" from investment law. On the other hand, they 

have carried out a limited "substantive analysis of the conditions" which should exist for a correct adaptation 

of rules normally relied on in different subsystems of international law
1343

. Arbitral panels ultimately failed 

to properly analyse the articles on state responsibility and their practical implications in relation to the 

contents and effects of non-precluded measures clauses. 

ILC Article 25 presents a negative formulation, stating that generally the state of necessity cannot be 

invoked as a preclusion of wrongfulness, which has been preferred to highlight the "exceptionality of [the] 

defence"
1344

. BITs provisions are more oriented at underlining the absence of obstacles in the possibility of 

adopting certain measures for protecting either security interests or public order, instead of forbidding states 

                                                             
1341 The relevant part of the Preamble of the Vienna Convention on the Law of Treaties states that "the rules of customary 
international law will continue to govern questions not regulated by the provisions of the present Convention". 
1342 See Desierto D. E., Necessity and Supplementary Means of Interpretation for Non-Precluded Measures in Bilateral Investment 
Treaties, p. 895. 
1343 See Kurtz J., The Paradoxical Treatment of the ILC Articles on State Responsibility in Investor-State Arbitration, Foreign 

Investment Law Journal, Vol. 25, Issue 1, 2010, p. 200-201. See also See also Desierto D. E., Necessity and Supplementary Means of 
Interpretation for Non-Precluded Measures in Bilateral Investment Treaties, p. 832. See also Martinez E. A., Understanding the 
Debate over Necessity: Unanswered Question and Future Implications of Annulment in the Argentine Gas Cases, Duke Journal of 
Comparative and International Law, Vol. 23, 2012, p. 186. 
1344 See Aguirre Luzi R., BITs & Economic Crises: Do States Have Carte Blanche?, within Weiler T. ed., Investment treaty 
Arbitration and International Law, Huntington, New York, 2008, Chapter 8. 
The author referred to Gabčíkovo-Nagymaros Project (Hungary v. Slovakia), ICJ, Reports 1997, Judgment, September 25, 1997, 
para. 51. 
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from adopting such measures
1345

. The two provisions clearly concern different legal issues
1346

. Article 25's 

only purpose is to preclude the wrongfulness of a state's conduct, while non-precluded measures clauses 

allow states to protect their security interests or public order
1347

. 

Article 25 establishes a very high and narrower threshold for the invocation of the state of necessity, 

while BITs refer to limits that states should respect such as good faith or non-discrimination. Article 25(1)(a) 

requires that the acts implemented by a state are the "only way" for the protection of a state's interests in 

specific situations of "grave and imminent peril". Article 25(1)(b) requires that the state's conduct will not 

threaten the interests of other states or the international community. African BITs provisions do not refer in 

any circumstance to these strict requirements. Moreover, Article 25 technically refers only to those acts 

which can harm another state's essential interests. Thus, the violation of an investor's right does not arise per 

se state's responsibility because the investor's right could not mirror his mother-country's essential interest. 

For this reason, a wide range of circumstances could not be protected by the customary rule. 

Finally, I agree with those scholars pointing out that intertwining non-precluded measures clauses 

with the customary rule on necessity is methodologically incorrect because these tribunals have not been 

interpreting non-precluded measures clauses according to the rules of interpretation codified in Articles 31 

and 32 VCLT
1348

. The incorrect conclusion that such BIT clauses would exempt a state from international 

responsibility could have emerged from an interpretive leap deriving from the debatable reference to ILC 

Article 25 and the inclination to refer to legal instruments other that the relevant BIT
1349

. Furthermore, it 

seems that a similar approach goes against the necessity customary rule's purpose of representing an 

exceptional excuse which can be invoked by states. 

It is fundamental that BITs include an explicit declaration of states' intentions of establishing a 

connection between the two provisions, since states' intentions cannot be presumed
1350

. According to Articles 

31 and 32 VCLT, it seems more reasonable to conclude that non-precluded measures clauses establish a 

regime which is separate from customary rule on necessity because the two sources coexist but are at the 

same time independent, unless the traxaux preparatoires or the text of a BIT or other official statements of 

contracting parties state otherwise
1351

. Thus, it would be preferable that states willing to establish such 

connection among the provisions explicitly mention their intention in the texts of the BITs, as well as in the 

commentaries attached to those treaties.  

                                                             
1345 See Desierto D. E., Necessity and Supplementary Means of Interpretation for Non-Precluded Measures in Bilateral Investment 
Treaties, p. 917. 
1346 See Kurtz J., The Paradoxical Treatment of the ILC Articles on State Responsibility in Investor-State Arbitration, p. 212. See also 
Desierto D. E., Necessity and Supplementary Means of Interpretation for Non-Precluded Measures in Bilateral Investment Treaties, 
p. 902. 
1347 There have been arbitral tribunals explicitly affirming that the state's conduct during the economic crisis had not arisen it s 

responsibility because the emergency measures complied with the BIT's obligations. See LG&E Energy Corp., LG&E Capital Corp. 
and LG&E International Inc. v. Argentine Republic, paras. 229 and 257. 
1348 See Sloane R. D., On the Use and Abuse of Necessity in the Law of State Responsibility, p. 61. 
1349 See Sloane R. D., On the Use and Abuse of Necessity in the Law of State Responsibility, p. 61. 
1350 See Camuzzi International S.A. v. Argentine Republic, ICSID, Case No. ARB/03/2, Witness statement of Slaughter A.-M. And 
Burke-White W., December 2, 2005, para. 38. 
1351 See Camuzzi International S.A. v. Argentine Republic, ICSID, Case No. ARB/03/2, Witness statement of Slaughter A.-M. And 
Burke-White W., December 2, 2005, para. 35. 
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The analysis of BITs non-precluded measures clauses in accordance with the rules on treaty 

interpretation shows that there is not any BITs text referring to the customary rule on necessity and, thus, the 

invocation of Article 31 VCLT seems precluded. I agree that the absence of external elements suggesting the 

existence of a link between non-precluded measures clauses and ILC Article 25 is proof of the lack of the 

existence of such a link
1352

. In fact, not even the conditions mentioned in Article 31(3) VCLT seem to have 

been fulfilled by any country. Discarded the possibility to invoke the general rule of interpretation in the 

attempt of linking non-precluded measures clauses and the customary rule on necessity, the supplementary 

means of interpretation would be the other alternatively applicable rule. The chances that Article 25 can 

operate as a subsidiary means of interpretation are scarce. The differences between BITs and the customary 

necessity rule are so great that the possibility to interpret non-precluded measures clauses according to 

Article 31 will automatically eliminate the possibility to resort also to Article 32. 

In my opinion, relating the two provisions would inevitably lead to the interpretation of non-

precluded measures as wrongful acts which will be subject to the test established in Article 25, in order to 

prove that the measures are not internationally wrongful. Nevertheless, it cannot be a priori proved that a 

non-precluded measure constitutes a wrongful act and such assumption does not seem to mirror the "spirit" 

of the provision. It is possible that the adoption of these measures does not automatically constitute a 

violation of BITs provisions, as some of them can be defined as "legitimate regulatory actions"
1353

. Indeed, 

such measures can be wrongful acts, but, in this case, the analysis of their wrongfulness has to be carried out 

separately from the analysis on the breach of non-precluded measures clauses. 

 

11. Strategies to avoid the negative effects of non-precluded measures on foreign investors' security. 

Non-precluded measures clauses undoubtedly have the effect of weakening investors' guarantees in 

favour of a larger protection of states' security interests or the maintenance of public order. Further arguable 

effects of these clauses relate to their heterogeneous interpretation by arbitral tribunals. Fair and equitable 

treatment standard and the rules on indirect expropriation are the standards mostly affected by non-precluded 

measures clauses
1354

. However, also the application of the full protection and security standard can be 

threatened by the adoption of non-precluded measures. It is not infrequent for host states facing threats to 

their security interests or public order to adopt such measures and relax on the protection usually granted to 

foreign investors. This scenario is more likely to verify in developing countries, like African states, since the 

protection and security they can guarantee to foreign investors are already undermined by precarious national 

stability. Threats to investment protection and security are even more plausible if an extensive interpretation 

of security interests is accepted, so to cover the necessity of protecting states' interests from economic 

                                                             
1352 See Desierto D. E., Necessity and Supplementary Means of Interpretation for Non-Precluded Measures in Bilateral Investment 
Treaties, p. 910. 
1353 See Sacerdoti G., BIT Protections and Economic Crises: Limits to Their Coverage, the Impact of Multilateral Financial 
Regulation and the Defence of Necessity, p. 6. 
1354 See Sacerdoti G., BIT Protections and Economic Crises: Limits to Their Coverage, the Impact of Multilateral Financial 
Regulation and the Defence of Necessity, p. 6-9. 
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threats. In the African continent, economic difficulties can originate from both market instability or from 

states of war or civil unrest. 

The adoption of non-precluded measures clauses can also operate as deterrent for foreign investors 

wishing to invest in a new country. This could be the case of an unstable country having concluded a BIT 

including these clauses which is not either wishing or effectively able to control the quite large discretionary 

decision power deriving from the possibility of adopting non-precluded measures. Investors' expectations 

deserve to be considered as a fundamental component of the process of investing abroad, as it happens to the 

right of every state to pursue its national security and stability
1355

. But, the uncertain content of these clauses 

will increase investors' uncertainty, at least until a consolidated interpretation of security interests and of the 

extent of applicability of non-precluded measures clauses will take place
1356

. Especially politically-oriented 

motivations are difficult to foresee because, most of the time they are not guided by objective considerations 

and can unexpectedly arise, depending on the political vicissitudes experienced by a country. They can 

derive from the origin of the foreign investor or from a "retaliation" of the host country in response to 

specific political choices of the investor's mother country
1357

. 

For the above-mentioned reasons, the most important result would be balancing states' rights and the 

fundamental obligation of protecting foreign investors
1358

. Such delicate balance needs to be found in the 

"allocation of risks and costs between states and investors"
1359

. The solution to this uncertainty over the 

interpretation of non-precluded measures clauses should come from both states and arbitral tribunals, 

especially since these provisions are becoming more common in treaty practice and their interpretation has 

been concerning several arbitral disputes.  

As it is happening in relation to the full protection and security standard that states are starting to 

clarify which level of protection (legal or physical) they are eager to assure foreign investors, states should 

clarify whether they believe certain customary rules, like state of necessity, should be applied in the 

interpretation of IIAs. States should either modify BITs or present official statements citing their point of 

view on the matter. For their part, arbitral tribunals should effectively distinguish between general and 

particular rules, and should be more precise in analysing these sources of law, effectively applying the 

                                                             
1355 See Burke-White W. W., Von Staden A., Investment Protection in Extraordinary Times: The Interpretation and Application of 
Non-Precluded Measures Provisions in Bilateral Investment Treaties, p. 406. 
1356 See Carroll J. F. F., Back to the Future: Redefining the Foreign Investment and National Security Act's Conception of National 
Security, p. 187. 
1357 See Carroll J. F. F., Back to the Future: Redefining the Foreign Investment and National Security Act's Conception of National 
Security, p. 189. 
1358 See Burke-White W. W., Von Staden A., Investment Protection in Extraordinary Times: The Interpretation and Application of 
Non-Precluded Measures Provisions in Bilateral Investment Treaties, Virginia Journal of International Law, Vol. 48, Issue 2, 2008, 

p. 314. See also Alvarez J. E., Khamsi K., The Argentine Crisis and Foreign Investors, in Sauvant K. P. ed, Yearbook on 
International Investment Law and Policy 2008-2009, Oxford University Press, Oxford, 2009, Chapter X, p. 448. See also Aguirre 
Luzi R., BITs & Economic Crises: Do States Have Carte Blanche?, within Weiler T. ed., Investment treaty Arbitration and 
International Law, Huntington, New York, 2008, Chapter 8. See also Martinez E. A., Understanding the Debate over Necessity: 
Unanswered Question and Future Implications of Annulment in the Argentine Gas Cases, Duke Journal of Comparative and 
International Law, Vol. 23, 2012, p. 186. 
1359 See Burke-White W. W., Von Staden A., Investment Protection in Extraordinary Times: The Interpretation and Application of 
Non-Precluded Measures Provisions in Bilateral Investment Treaties, p. 348-401. 
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interpretative rules of the VCLT
1360

. About the theory of the absence of any link between custom and BITs 

provisions, arbitral tribunals should rely on new principles and standards to interpret such provisions, since 

they could not refer to customary rules on state responsibility
1361

. Anyways, the interpretation incorporating 

the customary rule on necessity in non-precluded measures clauses should only take place when it has been 

clearly foreseen by states, beyond any doubt, that the BIT's text and the contracting parties intended to 

include this possibility
1362

. 

The most beneficial result for both foreign investors and host states shall be the progressive 

narrowing of the interpretation of security interests. Foreign investors will be able to fully enjoy the 

guarantees assured in the BITs and host countries will benefit in terms of better responding to the challenges 

of the 21
st
 century, like terrorism

1363
, war or economic threats. The various levels of state development can 

influence the proliferation of different perceptions of what constitute a threat to either security interests or 

public order and I believe it is an element which will allow narrower definitions of "security interests". 

 

 

SECTION IV. Cultural property's protection, the detention and deportation of foreign 

investors and the suspension of bilateral relations. 

1. The protection of cultural property. 

The protection of the cultural and historical heritage of a country is a rather uncommon defence. In 

few cases states have claimed foreign investment carried out in their territories jeopardised national cultural 

property. The importance of such argumentation is twofold. On the one hand, it remarks the necessity of 

protecting a state's historical heritage from purely market-oriented speculations. On the other hand, it 

highlights the attempt of introducing in investment arbitration principles typically used in different contexts. 

SPP v. Egypt is probably the most relevant award focusing on the protection of cultural heritage and 

has also been referred to as a precedent by other arbitral tribunals
1364

. The dispute concerned the non-

performance of contractual obligations and Egypt's invocation of the necessity of protecting the country's 

cultural heritage for having breached its international obligations towards the claimants
1365

. 

                                                             
1360 See Kurtz J., The Paradoxical Treatment of the ILC Articles on State Responsibility in Investor-State Arbitration, Foreign 
Investment Law Journal, Vol. 25, Issue 1, 2010, p. 216-217. See also Desierto D. E., Necessity and Supplementary Means of 
Interpretation for Non-Precluded Measures in Bilateral Investment Treaties, p. 832, 915 and 919. 
1361 See Bjorklund A. K., Emergency Exceptions: State of Necessity and Force Majeure, p. 498. 
1362 See Desierto D. E., Necessity and Supplementary Means of Interpretation for Non-Precluded Measures in Bilateral Investment 
Treaties, p. 916. 
1363 See Carroll J. F. F., Back to the Future: Redefining the Foreign Investment and National Security Act's Conception of National 

Security, p. 200. 
1364 See Southern Pacific Properties Limited v. Arab Republic of Egypt, ICSID, Case No. ARB/84/3, Award on the Merits, March 20, 
1992. 
1365 The claimants and EGOTH (a public sector enterprise operating in the development of tourism sector) established a joint venture 
for the building of a touristic complex within the Pyramids area. Egyptian authorities approved the establishment of the joint venture, 
the development of the tourist project on the Pyramids area and authorised the assignment of usufruct rights. Immediately, an  
increasing political opposition arose against the construction works and led the project's opponents to declare the realisation of the 
touristic project "posed a threat to undiscovered antiquities". In the end, a Presidential decree cancelled the precedent authorisations 
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The fact Egyptian domestic legislation did not provide any remedy for the claimants
1366

 motivated the 

tribunal to consider other sources of international law. The tribunal affirmed Article 42(1) of the Washington 

Convention, binding arbitral tribunals to apply international rules whenever there is a lack of agreement on 

applicable law, is also applicable in the hypothesis the sole application of state law violates a rule of 

international law or state law presents lacunae
1367

. In any case, Article 42(1) does not involve any evaluation 

on the validity of states' domestic legislation, even though it is possible that the ending result will consist in 

the non application of domestic legislation (whenever the application of state law causes a breach of 

international law)
1368

. Then, the consideration of the events in the light of the UNESCO Convention 

motivated the tribunal's conclusion that not even the Convention could have justified "the measures taken by 

the Respondent to cancel the project, nor [it excluded] the Claimants' right to compensation"
1369

. 

Indeed, Egypt had a sovereign right to terminate the execution of the project in order to preserve the 

antiquities present in the area and the cancellation of the project was entirely lawful
1370

. The claimants did 

not even challenge the public purpose of the decision. They only complained about Egypt's failure to 

compensate them after having cancelled the investment project and for the capitals already invested in the 

project's drafting and the missed opportunity of profiting from the touristic site
1371

. The payment of 

compensation was a right granted by Egyptian law (by both the Constitution and ordinary law) and 

international law
1372

. Egyptian law guaranteed compensation, not only in the general hypothesis of 

expropriation, but also in the specific circumstance of expropriation when the discovery of antiquities was 

involved. On the contrary, Egypt asserted that its laws did not cover the right to compensation for the 

specific interests which had been allegedly unlawfully expropriated; that there had not been a transfer of 

property to the state qualifying a nationalisation; and that the claimants had not been entirely deprived of 

their rights. The tribunal concluded that contractual rights arising out of the conclusion of the joint venture 

contract and that for the building of the touristic site were "entitled to the protection of international law" 

and, consequently, the foreign investors had to be compensated
1373

. 

I believe the tribunal in SPP did not exhaustively consider the relation between the protection of 

foreign investment and cultural property. One of the reasons can be linked to the nature of the tribunal, a 

contract-based tribunal whose only purpose was to determine whether a breach of the contract had 

occurred
1374

. The arbitral panel dismissed the issue whether the tourist complex could have endangered the 

historical area right after it determined that the listing of the Pyramids Plateau in the World Heritage List had 

                                                                                                                                                                                                          
for the exploitation of the area for touristic purposes, declaring it had "public utility" and, eventually, Egypt revoked the permits for 
the building of the touristic complex. See Southern Pacific Properties Limited v. Arab Republic of Egypt, paras. 62-65. 
1366 See Southern Pacific Properties Limited v. Arab Republic of Egypt, para. 84. 
1367 See Southern Pacific Properties Limited v. Arab Republic of Egypt, para. 84. 
1368 See Broches A., The Convention on the Settlement of Investment Disputes Between States and Nationals of Other States, Recueil 
des Cours, Vol. 136, 1972, p. 342. See Southern Pacific Properties Limited v. Arab Republic of Egypt, para. 84. 
1369 See Southern Pacific Properties Limited v. Arab Republic of Egypt, para. 154. 
1370 See Southern Pacific Properties Limited v. Arab Republic of Egypt, para. 158. 
1371 See Southern Pacific Properties Limited v. Arab Republic of Egypt, para. 180 point 7. 
1372 See Southern Pacific Properties Limited v. Arab Republic of Egypt, para. 159. 
1373 See Southern Pacific Properties Limited v. Arab Republic of Egypt, para. 164. 
1374 See Sornarajah M., The International Law on Foreign Investment, p. 471. 
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been made after the conclusion of the contract between SPP and EGOTH. Similarly, in a more recent 

contract-based dispute, Malaysian Salvors v. Malaysia
1375

, neither the tribunal nor the parties seemed 

concerned about the historical and cultural relevance of the ship's cargo and the effects its mere consideration 

as common goods, involved in an economic transaction, could have had on those relics
1376

. The risk about 

contract-based tribunals only focusing on contractual obligations is that they can end up avoiding 

considering the implications of a dispute in terms of preserving and protecting antiquities with a fundamental 

historical value for the mankind. 

Other considerations derive from the reading of the dissenting opinion of the Egyptian arbitrator to 

the SPP award. A point considered by the dissenting arbitrator regarded Egypt's "concern for the antiquities 

at the project site and the legitimacy of its registration under the UNESCO Convention"
1377

. The state even 

issued a decree classifying the area as public property and authorising expropriations for the protection of the 

antiquities located there, after the conclusion of the joint venture agreement between EGOTH and the 

claimants. Nevertheless, Egypt ratified the Convention in 1974 and it submitted its request to consider the 

Pyramids Plateau a protected area only in 1979. According to the Convention, it was up to the state 

submitting to the World Heritage Committee a request for the specific areas intended for protection, it could 

not be a choice "imposed externally". Consequently, it was only after 1979 that the construction project 

could have been evaluated as unlawful according to international law
1378

. 

The dissenting arbitrator offered an interesting cause for reflection suggesting that the principles 

codified in the UNESCO Convention had already internationally consolidated long before the decision of 

negotiating the Convention
1379

. He also added that the protection of antiquities belonging to the World 

Heritage was already an ius cogens rule
1380

. The example he presented about the existence of such 

international obligation concerned the effort of the international community in moving the Abu Simbel 

temple during the construction works of the Aswan Dam. That decision had been taken in the 60s and the 

arbitrator interpreted that event as a symbol of the existence of "un état d'esprit of the International 

Community behind its strive to preserve its own Cultural Heritage"
1381

. It is undisputed that the replacement 

of the Abu Simbel and Philae temples represented a cornerstone. From that moment, the international 

community started a productive cooperation process for the protection of the world cultural heritage. It is 

plausible that the moving of the Egyptian temples started the formation of a customary rule, which by the 

time of the dispute had fully formed. But, if Egypt believed that the protection of cultural heritage had been a 

customary rule since the 60s, it should not have authorised the execution of the project in the first place since 

                                                             
1375 The claimant and the respondent had entered a contract for the recovery of a British ship, containing Chinese porcelain, sunk near 
the Malaccan coastline in the XIX century. The claimant declared Malaysia had allegedly not paid the contracted percentage for the 

claimant's services, after the recovery of the ship and the auctioning of the cargo. See Malaysian Historical Salvors v. Government of 
Malaysia, ICSID, Case No. ARB/05/10, Award on Jurisdiction, May 17, 2007. 
1376 See Sornarajah M., The International Law on Foreign Investment, p. 471. 
1377 See Southern Pacific Properties Limited v. Arab Republic of Egypt, para. 156. 
1378 See Southern Pacific Properties Limited v. Arab Republic of Egypt, paras. 154 and 190. 
1379 See Southern Pacific Properties Limited v. Arab Republic of Egypt, Dissenting Opinion, p. 410. 
1380 See Southern Pacific Properties Limited v. Arab Republic of Egypt, Dissenting Opinion, p. 410. 
1381 See Southern Pacific Properties Limited v. Arab Republic of Egypt, Dissenting Opinion, p. 410. 
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its behaviour would have been contrary to an international obligation it believed already existent. 

Furthermore, it could have invoked that customary rule in its defence, but there were neither records of a 

similar argumentation nor evidence presented to meet the threshold of the burden of proof. 

The dissenting arbitrator further underlined that the contract was a "contrat à grand risque" since the 

parties had to know the great risks deriving from operating on the Pyramids Plateau and had chosen to 

continue the execution of the project on that area, instead of the alternative site proposed by the 

respondent
1382

. He affirmed the claimants had been aware of the historical relevance of the area and of the 

antiquities present there (either discovered or potentially discoverable
1383

) and that it would have endangered 

the monuments protected by the UNESCO Convention. The claimants' cooperation with the Egyptian 

Antiquities Authority was further proof of their interest in the preservation of the historical sites present in 

the Pyramids Plateau. According to the arbitrator, this spirit of cooperation and the acknowledgement of the 

historical value of the area confirmed the "notion du risque" characterising the investment project
1384

. He 

also highlighted that the approved project would have trespassed upon the monuments' zone which would 

have been endangered.  

In my opinion, risk is an intrinsic component of investment which has to be taken into account, but 

the disputed events have clearly shown that the claimants considered the project-related risks. The claimants' 

desire of cooperating with Egyptian institutions for the protection of antiquities proved their intention of 

assuring the correct execution of the investment and of attempting to avoid future procedural issues to arise. 

However, the acceptance of risks by the investors should have been balanced by Egypt's guarantee for a 

stable investment framework. A host state cannot abruptly change or eliminate the guarantees fundamental 

for the execution of an investment initially provided to an investor, without substituting them with new ones 

or compensating the investor who relied on initial circumstances. 

The dissenting arbitrator also referred to a sort of "sense of responsibility" of the investors, which 

should have prevented them from deciding to realise a tourist complex so close to the Pyramids Plateau in 

the first place. Investors' main purpose is profiting from an investment, thus they will reasonably do 

everything in their power to favour their interests. I believe that, in SPP's specific circumstances, the 

investors' profits would have definitively been higher building the complex in that zone and their offer to 

cooperate with national authorities was aimed at showing their consideration for the building area. It could 

be expected more from investors in terms of ethic involvement in the realisation of an investment. But, if 

international investment law does not evolve in the way of requiring foreign investors a more "conscious" 

approach, there will only be cautious expectations that they will give more consideration to issues like the 

necessity of protecting host countries' cultural heritage. 

                                                             
1382 See Southern Pacific Properties Limited v. Arab Republic of Egypt, ICSID, Case No. ARB/84/3, Dissenting Opinion, March 20, 
1992, p. 408. 
1383 See Southern Pacific Properties Limited v. Arab Republic of Egypt, Dissenting Opinion, p. 410. 
1384 See Southern Pacific Properties Limited v. Arab Republic of Egypt, Dissenting Opinion, p. 409. 
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Possible solutions that, in my opinion, can favour the development of foreign investors' "sense of 

responsibility" towards host countries could consist in the inclusion of references to the necessity of 

respecting and protecting host states' cultural heritage in the codes of conduct investors, especially 

multinational companies, nowadays tend to adopt. References to the protection of cultural heritage could also 

be included in IIAs, following the increasing present trend of integrating IIAs with other international 

principles, such as the protection of human rights, labour rights or the environment. On the other hand, there 

could have been more focus on Egypt's role in those events. The relevance of the archaeological area had 

been very well known also at the time EGOTH and the claimants concluded the joint venture agreement and, 

accordingly, clear limits were established to the project's development. Nevertheless, Egyptian authorities 

granted the necessary permits for the realisation of the project on the Pyramids Plateau, instead of on the 

other site proposed at the early negotiation stages. 

Contract-based tribunals will likely consider the protection of a country's cultural heritage only in the 

circumstance an actual damage to historical remains has occurred, fostering the opinion that it is rather 

unlikely "a contract-based tribunal [will] adequately consider such issues"
1385

. The previous analysis of SPP 

and Malaysian Salvors has shown that both tribunals carried out a purely contractual analysis of the disputes, 

having to judge the alleged spoliation of the claimants' contractual rights. They ended up marginally 

considering the historical and cultural relevance of the areas and the relics. The only circumstance which 

could have motivated the tribunals' consideration of international rules concerning the protection of cultural 

heritage would have related to the damaging of "material of archaeological significance listed under the 

World Heritage Convention"
1386

. 

The emerging question is whether treaty-based arbitral tribunals, instead of contract-based arbitral 

panels, could be expected to extend their analysis so to consider principles of international law normally 

applied in different circumstances (such as the protection of cultural property, human rights or international 

trades).  It is uncommon that contract-based tribunals would focus on such areas as well. For instance, in the 

Malaysian Salvors case, the cargo of the sunken ship was considered only as a commodity. It was found 

intact and was at the core of a commercial transaction, thus the arbitral panel did not deem necessary 

extending their analysis to other international rules. An exception could be represented by the case of a relic 

damaged by the investor after the conclusion of a contract for the development of an investment, where the 

relic would have had a primary relevance. An example could be the possibility SPP had damaged the 

Pyramids Plateau after having concluded the contract for the building of the touristic facility. In this 

circumstance, since the relic was a fundamental element for the deployment of the investment, the arbitral 

panel would have had to consider also the rules on cultural heritage's protection. 

Anyway, the chances a contract-based tribunal will be able to carry out such analysis are rather 

scant
1387

. I believe this depends on the composition and the resources at these tribunals' disposal. From the 

                                                             
1385 See Sornarajah M., The International Law on Foreign Investment, p. 471. 
1386 See Sornarajah M., The International Law on Foreign Investment, p. 471. 
1387 See Sornarajah M., The International Law on Foreign Investment, p. 471. 
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economic point of view, arbitral tribunals can prove costly for disputes' parties and this is the reason they 

tend to settle disputes more rapidly than other international tribunals focusing only on the more essential 

issues. From the perspective of the composition of arbitral panels in disputes having a commercial nature, 

parties will tend to appoint arbitrators mainly competent in investment or commercial law who could not 

have a sufficient degree of expertise to judge in-depth a dispute also from the point of view of the protection 

of cultural heritage. Thus, there is the concrete risk that, in any case, a similar commercial tribunal will not 

be able to effectively consider and integrate the international rules on the protection of cultural property in its 

reasoning. However, it should be kept in mind that tribunals can consider such issues only if their mandate 

expressly allow them to do so. 

 

2. Unlawful detention and deportation of foreign investors. 

IIAs normally establish a general right of admission of foreign investors and investment. Investment 

treaties subordinate admission rights to the obligation to enter a market according to the host state's laws, 

while further obligations and rights are established in the following treaties' provisions. The expulsion of 

foreign investors is an issue which has been left uncovered, leading to the conclusion that its ruling is an 

exclusive prerogative of host states
1388

. The expulsion of foreign investors has been frequently practiced in 

Africa, characterising several disputes since the early 90s. Among the most relevant cases it is possible to 

include LAFICO v. Burundi
1389

, Biloune v. Ghana
1390

 and Biwater Gauff v. Tanzania
1391

. Foreign investors 

involved in those disputes operated in different sectors
1392

. 

The only contact point among those disputes has been host states' decisions of expelling the 

investors, since even the reasons for their expulsion differed
1393

. It is worth considering how host states have 

justified those expulsions and whether it is possible to identify similarities between their argumentations. 

States tend to motivate the expulsion of foreign investors referring to their legitimate right to expel 

                                                             
1388 See Brownlie I., Principles of Public International Law, Oxford University Press, Oxford, 2008, p. 520-521. 
1389 See Libyan Arab Foreign Investment Company (LAFICO) v. Republic of Burundi, ad hoc Arbitral Tribunal, Arbitral Sentence, 
March 4, 1991. The award was published within the Revue Belge de Droit International, Issue 2, 1990. 
1390 See Biloune and Marine Drive Complex Ltd v. Ghana Investments Centre and Government of Ghana, UNCITRAL, Ad hoc 

Tribunal, Award on Jurisdiction and Liability, October 27, 1989. The award was published in International Law Reports, Vol. 95. 
1391 See Biwater Gauff Ltd. v. United Republic of Tanzania, ICSID, Case No. ARB/05/22, Award, July 24, 2008. 
1392 In LAFICO, the Libyan Arab Foreign Investment Company (LAFICO) and Burundi were both partners in the Holding Arabe 
Libyen Burundais (HALB) which would have operated in several areas of the primary sector like agriculture, breeding, fishing, 
research and mining. In Biloune, the claimant had concluded a 10 years lease agreement with the Ghana Tourist Development 
Company (GTDC) for the building of tourist facilities in an area next to the Ghanaian Government's seat. In Biwater Gauff, the 
claimant operated in the water sector and had been awarded a contract for the improvement of the water system in the area of Dar-Es-
Salaam. 
1393 In LAFICO, Burundi decided to break off diplomatic relations with Libya and, within 48 hours, to expel all Libyan diplomats and 
investors. In Biloune, Ghanaian local authorities suspended the works and partially demolished the touristic facilities, and when Mr. 
Biloune contacted the GTCD to obtain some explanation, he was arrested, held in custody for 13 days and eventually deported from 
Ghana to Togo (not his mother-country, since he was a Syrian citizen). In Biwater Gauff, the claimant's difficulties in correctly 
performing the lease agreement (in the improvement of the water system and in paying the monthly rental) had motivated national 
authorities' decision to terminate the contract. This decision had soon been followed by "the occupation of [claimant's company 
(CW)] facilities, the usurpation of management and seizure of City Water’s operations, and the final deportation of City Water’s 
management". 
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foreigners in accordance with their national legislations, particularly in cases where their presence has been 

perceived as a threat for the country.  

In the above-mentioned arbitral disputes, host states have generally justified their decision of 

expelling foreign investors referring to their fundamental right to protect national security or public order
1394

. 

Arbitral panels have never argued states' right of expelling foreigners and protecting national security and 

public order. However, in several occasions, they have expressed concern about the execution of those 

expulsions and have also focused on the rights of foreigners. There are some guarantees for individuals 

targeted by expulsion measures which should constantly be assured (like the principle of good faith, 

proportionality and the existence of a reasonable cause for expulsion). In LAFICO, the tribunal did not 

question either the state's right or its margin of appreciation, but rather Burundi's attempt of recalling that 

margin of appreciation in order to escape from the obligation of providing concrete and irrefutable evidence 

of the existence of a reasonable cause for expulsion. In Biwater Gauff, the tribunal stated that among the 

events which had caused the conduct amounting to expropriation there were the occupation of CW’s 

facilities, the usurpation of management control and the deportation of CW's senior managers. The assistance 

of police forces had had a primary role in the development of the first two events and was an arbitrary, 

unreasonable and unjustified exercise of puissance publique that went "well beyond the ambit of normal 

contractual behaviour"
1395

. 

The expulsion of foreign investors arises concerns in relation to the real reasons behind host states' 

decision of expelling foreign investors, not only in terms of the guarantees which should be accorded to 

foreign investors in similar circumstances (such as a non-discriminatory or arbitrary treatment, the respect of 

their fundamental human rights). Arbitral tribunals have highlighted that these expulsions might be driven by 

host states' desire of obstructing FDI flows. In LAFICO, the fact that Burundi had not asked LAFICO to 

substitute the two managers who allegedly had been posing threats to national security was a proof of the 

state's true intention of obstructing any activity carried out by LAFICO on the territory. It led to the 

conclusion that the state's objective was actually to terminate HALB's activities
1396

. The expulsion of the two 

managers and the subsequent obstruction to LAFICO's attempts of restoring its participation in the HALB 

led to the conclusion that Burundi had "violated international law in a way engaging its international 

                                                             
1394 Burundi, in LAFICO, grounded the decision on the alleged destabilising activities carried out by Libyan investors consisting in 
the endangering of the state's internal and external peace and security. Burundi affirmed it was its fundamental right to break off 
diplomatic relations with Libya and that it would have been impossible to label that measure as internationally wrongful. Burundi 
also argued that even the expulsion was within its rights, a "discretionary competence not limited but by its function and objective" 
useful to protect the state's public order, and thus very wide. In Biloune, Ghana declared that the deportation had not in any way been 
linked to the objective of ending the activities of the claimant's company (MDCL), but it had been rather grounded on the alleged 

failure of the claimant in presenting his assets declaration on time and the participation of Mr. Biloune in illegal financial dealings. In 
Biwater Gauff, according to Tanzania, the substitution of the management of CW was a direct consequence of the termination of the 
contract: doubts on the legitimacy of this removal could have arisen only if the termination of the contract had not taken place. The 
deportation of the managers was motivated by the need to protect the water and sewerage system from physical harm. See LAFICO v. 
Republic of Burundi, paras. 27, 35 and 46. See Biloune v. Ghana, p. 209. 
1395 The deportation of the senior managers of CW was an unjustified display of Tanzania's puissance publique which had violated 
the claimant's rights. See Biwater Gauff Ltd. v. United Republic of Tanzania, para. 503. 
1396 See LAFICO v. Republic of Burundi, para. 52. 



238 
 

responsibility"
1397

. In Biloune, the claimant undoubtedly had a central role in the realisation of the investment 

project and his deportation, added to the suspension of the works and the demolition of the premises, 

"effectively prevented MDCL from further pursuing the project"
1398

. Those events were closely connected 

with the purpose of terminating the touristic project and, eventually, culminated in the expropriation of the 

claimant's rights
1399

. The tribunal declared that the way Tanzania had intervened was not justified by 

"necessity or impending public purpose" and that the only effect had been the nullification of the claimant's 

rights
1400

. 

The negative effects of either unlawful expulsions or too strict rules on expulsion can amount to a 

violation of fundamental human rights (like the obligation of non-discriminating individuals on the grounds 

of their race, religion, nationality, etc.)
1401

. However, in investment-related disputes, arbitral tribunals tend to 

exclusively focus on international investment law, not considering for instance human rights or the 

protection of cultural heritage (as it respectively happened in Diallo v. Congo
1402

 and SPP). 

In LAFICO, the tribunal verified that Burundian legislation was in compliance with international law, 

and more specifically with the International Covenant on Civil and Political Rights, since it considered 

expulsion on an individual basis: the state had the right to expel an individual who posed a threat to public 

order or national security
1403

. The state's conduct did not comply with its international obligations: Burundi 

objectively failed to follow legal procedures and to guarantee the foreigners' basic rights. The state did not 

provide the reasons, the charges and the possibility of appealing before a national judge and, in the end, 

expelled the individuals in their quality of Libyan citizens
1404

. 

                                                             
1397 See LAFICO v. Republic of Burundi, para. 59. 
1398 See the Case Summary of Biloune v. Ghana released by the British Institute of International and Comparative Law, which can be 
found at the following link: www.biicl.org/files/2568_1990_biloune_v_ghana_-_summary.doc+&cd=1&hl=it&ct=clnk&gl=it. 
1399 See Biloune v. Ghana, p. 209. 
1400 There the tribunal referred to both Biloune and Benvenuti & Bonfant because of their similarities with the former. Concerning 
Benvenuti & Bonfant, the criminal investigation of the claimant, his flee from Congo and the forcibly occupation of the premises of 
the claimant's company constituted an expropriation of the investment. See Biwater Gauff Ltd. v. United Republic of Tanzania, paras. 
515-516. See Benvenuti & Bonfant v. People’s Republic of Congo, ICSID, Case No. ARB/77/2, Award, August 8, 1980 
1401 The "Expulsion of Aliens" has been included among the areas of competence of the ILC, in the attempt of codified a shared set  of 

rules. See the Chapter VI of the ILC's Report, Document No. A/62/10, released in the summer of 2007. 
1402 The ICJ has followed a different path in the more recent Diallo case, concerning the diplomatic protection of an investor. The 
difference with the arbitral awards presented in this paragraph relates to the Court's decision of verifying whether the arrest, detention 
and expulsion of Mr. Diallo, in the 90s, had violated international law. The Court concluded the state had breached several 
obligations of both the International Covenant on Civil and Political Rights (ICCPR) and the African Charter on Human and Peoples’ 
Rights (African Charter). Then, the Court also focused on the alleged violation of Mr. Diallo's rights as manager of both Afr icom-
Zaire and Africontainers-Zaire. The Court reaffirmed its support to the principle that a company's legal personality has to be 
distinguished from that of its shareholders: the property of the two companies could not be merged with Mr. Diallo's properties. The 

only "direct right" of Mr. Diallo related to the companies' dividends, but, since they were not affected by the DRC's actions, there 
was not any ground to affirm that the respondent breached any property right. 

1403 See Articles 26 and 29 of the Decree No. 1/007 of March 20, 1989, which state that "peut notamment être déclaré indésirable et 
expulsé par ordonnance du ministre de l’intérieur, l’étranger, 1° qui porte atteinte à l’ordre public ou à la sécurité nationale" and that 
"en cas d’extrême urgence ou lorsque les circonstances graves l’exigent, le ministre de l’intérieur peut, par dérogation à l’article 3 du 
présent décret-loi, prendre une ordonnance d’expulsion sans en référer à la commission qui devra néanmoins en être informée". See 
LAFICO v. Republic of Burundi, para. 47. 
1404 See LAFICO v. Republic of Burundi, para. 47. 

http://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx
http://www.biicl.org/
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The Biloune tribunal was also asked by the claimant to decide whether the arbitrary detention and 

deportation of Mr. Biloune constituted a violation of human rights
1405

. The ad hoc tribunal applied both 

fundamental human rights and the principle that states are bound to accord a standard of treatment not 

inferior to the level established by international law
1406

. The tribunal could have taken advantage of the 

situation integrating its reasoning with provisions or principles normally not applied to investment law and 

concerning the protection of human rights. Nevertheless, it explicitly refused to follow that path because it 

affirmed its jurisdiction was limited to commercial disputes and could not be extended to other external 

fields
1407

. The tribunal's jurisdiction could not be extended to the point of covering every circumstance where 

the minimum standard of treatment had been breached, and human rights did not fell within that circle.  

One last aspect which should be considered in the deportation iter relates to investors' conditions 

while in custody. In Ahmonseto v. Egypt, the tribunal's considerations on the possibility the host state had 

breached human rights are similar to those of the previous awards and help in defining the trend followed by 

arbitral tribunals. The arbitral panel stated that a grave violation of the rights of the imprisoned investor is the 

only circumstance in which "a violation of the BIT can be accepted"
1408

. However, the tribunal specified that 

it should have analysed the facts as "an international tribunal that has to adjudicate upon excessive 

impairment of investments
1409

. It could not have judged the dispute in the disguise of a human rights tribunal 

or "of a state authority charged with the application of criminal law"
1410

. 

The awards presented in this paragraph have shown that foreign investors' expulsions can be used to 

interrupt or obstruct the correct execution of an investment, in parallel with the risk of negative effects also 

in terms of granting the respect of fundamental human rights. The arbitrary expulsion of foreign investors 

also represents a violation of the obligation of assuring protection and security, but the issue has ben 

discussed only in one dispute (Biwater Gauff)
1411

. The physical protection of foreign investors and 

investment also implies the assurance that investors will not be expelled from host countries for reasons not 

grounded on legal basis. Especially in those cases where foreign investors have a central role in the 

                                                             
1405 See Biloune v. Ghana, p. 203. The claimant's company, after having concluded the contract with the GTDC, received the 
approval of the Ghana Investment Centre (GIC) which also guaranteed some investment concessions by concluding the "GIC 
Agreement". The claimant believed that the GIC Agreement allowed him to ask for compensation for both the unlawful expropriation 
and the violation of human rights. 
1406 See Biloune v. Ghana, p. 203. 
1407 See Biloune v. Ghana, p. 203. 
1408 See Ahmonseto Inc. And Others v. Arab Republic of Egypt, ICSID, Case No. ARB/02/15, Award, June 18, 2007, para. 262. 
Excerpts of the award have been published within the Foreign Investment Law Journal, Vol. 23, Issue 2, Fall, 2008. 
1409 See Ahmonseto Inc. And Others v. Arab Republic of Egypt, para. 262. 
1410 See Ahmonseto Inc. And Others v. Arab Republic of Egypt, para. 262. 
1411 Biwater Gauff is the only case where an arbitral tribunal analysed the events also from the point of view of the full protection and 
security standard and, not only, the hypothesis that the host state's behaviour had failed to protect the investment through its 
expropriation. Tanzania, for its part, adopted a more conservative approach. It admitted full protection and security does not impose a 

strict liability and applies only to cases of physical threats, like civil war, riots, or natural disasters, and that the obligation of due 
diligence has "to do with anticipating or responding to harm to the investment caused by outside agencies". The state argued that the 
assumption of control of CW and the deportation of its managers could not be intended as a use of physical force. In the first case, 
the investment's physical integrity had not been threatened; in the second, the deportations had been executed with the proper amount 
of force required by Tanzanian laws. The tribunal agreed with the claimant that the full protection and security standard imposes an 
obligation upon states of guaranteeing a certain degree of stability at the physical, commercial and legal levels. The consequence was 
that the seizure of CW's premises and the removal of the managers, even if there was not any use of force, were judged "unnecessary 
and abusive", thus amounting to a breach of the standard. See Biwater Gauff Ltd. v. United Republic of Tanzania, paras. 728-730. 
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implementation of an investment, their expulsion can negatively affect the execution of the investment 

project. It is true that an investor could control the investment also from a third country. But, especially in 

unstable countries, it is more likely that with the investor's absence the host state will relax in its duty to 

assure protection and security to the investment, with the possibility that it will end up expropriating the 

investment. 

Risks are an intrinsic component of investment and when investors decide to enter a foreign market 

they must assume certain risks. At the same time, they will develop legitimate expectations on the degree of 

protection they will be granted in the host country. However, states' legitimate right to protect public order 

and national security cannot be interpreted as a possibility of jeopardising investors' rights. It is necessary 

that both states and arbitral tribunals will intervene in order to define limits to states' otherwise too broad 

discretionary decision powers. Attempting to find a shared definition for the concepts of public order and 

national security could eventually help in this purpose. States' right to autonomously rule expulsion 

procedures should be balanced with investors' right not to be affected from those expulsions in the name of 

political considerations. 

 

3. The suspension of consular and diplomatic relations. 

The precarious relation between host states and investors' mother-countries can represent another risk 

for the security of foreign investors and investment. In several occasions, arbitral panels have focused on 

host states' attempts to use the suspension of consular and diplomatic relations to ignore treaty obligations.  

The LAFICO award concerned the expulsion of Libyan diplomats and investors operating in Burundi, 

after national authorities' statement that Libyan investors had allegedly been endangering Burundi's internal 

and external peace and security
1412

. The respondent stated that that measure could not have been considered 

an internationally wrongful act, since the breaking off of consular or diplomatic relation is a fundamental 

right of every state. Burundian shareholders then demanded the liquidation of HALB in order to obviate the 

problems originating from the absence of the Libyan counterpart. 

Burundi's reference to the customary rule on the severance of diplomatic or consular relations 

embodied in Article 63 VCLT constituted the main focus. According to the provision, international treaties 

can be suspended in certain circumstances (like the termination of bilateral relations) when the existence of 

such relations is a fundamental requirement for the applicability of the treaty. The tribunal then recalled the 

rule codified in Article 74 VCLT, concerning the absence of obstacles to the conclusion of international 

agreements even in the absence of diplomatic or consular relations. The tribunal attempted to determine the 

effect of that break off on the treaty concluded between the parties. It stressed out that states can 

discretionarily decide whether or not to continue diplomatic relations with third countries, but it also restated 

                                                             
1412 See Libyan Arab Foreign Investment Company (LAFICO) v. Republic of Burundi, ad hoc Arbitral Tribunal, Arbitral Sentence, 
March 4, 1991, para. 27. 
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the principle supported by both the ILC and the Vienna Conference that the "severance of diplomatic 

relations [cannot] be used as a pretext for evading treaty obligations"
1413

. The tribunal concluded that the 

nature of the joint agreement between Libya and Burundi could not allow its termination as a consequence of 

a unilateral and discretional decision of one of the contracting parties to suspend diplomatic relations, "under 

the pretext that the existence of diplomatic or consular relations was indispensable for the application of a 

treaty"
1414

. Moreover, Article 63 VCLT cannot be interpreted as a means to destabilise "international 

relations as a consequence of an extensive interpretation of the unavoidable consequences of diplomatic 

rupture"
1415

. 

I believe the risk related to states' attempts of suspending the application of international agreements 

on the grounds of the lack of diplomatic or consular relations could be at the origin of states' practice of 

including BITs provisions explicitly dealing with the hypothesis of a breaking off of diplomatic or consular 

relations and the effects on the applicability of investment treaties. Since the 90s, several states have been 

including specific provisions in BITs assuring that foreign investments are protected even if a breaking off of 

diplomatic or consular relations occurs. The Germany-Angola BIT is the only BIT explicitly referring to the 

general rule expressed in Article 63 VCLT
1416

. Other BITs provisions are identically formulated and state 

that the BITs "shall apply irrespective of the existence of diplomatic or consular relations"
1417

. Only Italy
1418

 

and Germany
1419

 have established a consolidated practice, including these provisions also in their Models 

BITs. Both the 2003 Italian Model BIT
1420

 and the 2008 German Model BIT
1421

 state that BITs "shall be 

applied irrespective of whether or not the Contracting Parties have diplomatic or consular relations". Among 

regional investment treaties and protocols, the Agreement on Promotion, Protection and Guarantee of 

Investments concluded by the OIC is the only treaty addressing the issue. It is the only case where a regional 

organisation has mentioned the obligation that the agreement will apply also in the case of absence of 

                                                             
1413 See the Yearbook of the ILC, Document No. A/CN.4/SER.A/1966/Add.l, Vol. II, 1966. See also LAFICO v. Republic of 
Burundi, para. 36. 
1414 See LAFICO v. Republic of Burundi, para. 40. 
1415 See LAFICO v. Republic of Burundi, para. 40. 
1416 See also Article 12(4) of the Angola-Germany BIT. The provision states that "this Agreement shall apply regardless of whether 
the two Parties diplomatic or consular relations exist in accordance with Article 63 of the Vienna Convention on the Law of Treaties 
of 23 May 1969th". 
1417 See Article 12 of the Botswana-China BIT signed on December 6, 2000, but not entered into force yet. See also Article 11 of the 
Ethiopia-Kuwait BIT signed on September 14, 1996, and entered into force on November 12, 1998. See also Article 10 of the 
Uganda-Eritrea BIT. 
1418 See Article 9 of the Eritrea-Italy BIT signed on February 6, 1996, and entered into force on July 14, 2003. See also Article 11 of 
the Gabon-Italy BIT. See Article 11 of the Republic of Congo-Italy BIT. See also Article 11 of the DRC-Italy BIT. See also Article 
11 of the Angola-Italy BIT. See also Article 11 of the Mozambique-Italy BIT. See also Article 11 of the Cape Verde-Italy BIT. See 
also Article 10 of the South Africa-Italy BIT. See also Article 10 of the Morocco-Italy BIT signed on July 18, 1990, and entered into 
force on April 7, 2000. 
1419 See Article 12 of the Madagascar-Germany BIT signed on August 1, 2006, but not entered into force yet. See also Article 12 of 
the Mozambique-Germany BIT signed on March 6, 2002, and entered into force on September 15, 2007. See also Article 12 of the 
Botswana-Germany BIT signed on May 23, 2000, and entered into force on August 6, 2007. See also Article 12 of the Morocco-
Germany BIT. 
1420 See Article 11 of the 2003 Italian Model BIT which can be found at the following link: 
www.italaw.com/sites/default/files/archive/ITALY%202003%20Model%20BIT%20.pdf. 
1421 See Article 11 of the 2008 German Model BIT which can be found at the following link: 
www.italaw.com/sites/default/files/archive/ita1025.pdf. 
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relations among states
1422

. Differently from BITs, Article 19 of the Agreement refers to circumstances where 

diplomatic relations are lacking or a dispute has arisen. 

Returning to LAFICO, being absent a BIT concluded between Libya and Burundi and any provision 

referring to the absence of consular or diplomatic relations, Burundi affirmed the existence of bilateral 

relations with Libya was an essential condition for the treaty's application. According to the state, HALB was 

an inter-state company and the cooperation between states could have been implemented only with stable 

diplomatic relations
1423

. The tribunal agreed that the existence of diplomatic relations can be related to the 

existence of other forms of bilateral relations, like economic ones, but it did not agree that the interruption of 

one automatically causes the interruption of the other. The threats deriving from Burundi's interpretation are 

that, every time a country questions its diplomatic ties with third countries, the consequence will be the 

automatic questioning of every cooperation project. LAFICO is a clear example of the risks related to a 

similar theory. The worst effects could be experienced by foreign citizens and investors who, in normal 

conditions, should not be affected by the way states relate to each other
1424

.  

The LAFICO tribunal remarked that the interruption of diplomatic relations could only have effects 

for the Libyan diplomatic and consular personnel, but the fact that Burundi exploited the situation to expel 

also private citizens (HALB's managers) was not acceptable
1425

. Burundi failed to convince the tribunal that 

the two managers were Libyan "public agents" who either "had to be assimilated to «coopérants» or acted as 

«organes politiques»"
1426

. In that perspective, the expulsion was directly connected with the interruption of 

bilateral relations because the cooperation agreement concluded by the two states brought to the appointment 

of those managers. Economic relations can be suspended anytime by states and the presence of functionaries 

operating for the implementation of these relations is directly intertwined with the perpetuation of economic 

relations. Nevertheless, the tribunal acknowledged the managers were simple employees with no link to the 

structure of the Libyan state and for this reason their activities in Burundi could not be linked with the 

maintenance of bilateral relations. 

The expulsion of the Libyan managers, the subsequent obstruction to LAFICO's attempts of 

appointing new managers, in the attempt of continuing the cooperation plan, and the attempt to liquidate 

HALB showed that Burundi could be held responsible for having breached international law
1427

. Burundi's 

conduct objectively prevented LAFICO from continuing to operate in its territory, making it impossible for 

the claimant to participate in the daily management of HALB
1428

. Moreover, the defence that it was a 

necessary consequence of the suspension of bilateral relation which allegedly made it impossible the 

                                                             
1422 See Article 19 of the Agreement on Promotion, Protection and Guarantee of Investments among Member States of the 
Organisation of the Islamic Conference (OIC). The provision states that "the Agreement shall continue to be in force in the event that 

disputes of any kind arise between the contracting parties and notwithstanding the existence or otherwise of diplomatic relations or 
any other type of representation between the states concerned". 
1423 See LAFICO v. Republic of Burundi, para. 39. 
1424 See LAFICO v. Republic of Burundi, para. 39. 
1425 See LAFICO v. Republic of Burundi, para. 38. 
1426 See LAFICO v. Republic of Burundi, paras. 38-43. 
1427 See LAFICO v. Republic of Burundi, para. 59. 
1428 See LAFICO v. Republic of Burundi, para. 53. 
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application of the agreement concluded between the parties since bilateral relations were a fundamental 

precondition, could not be accepted.  

In the entire proceeding, Burundi never invoked international rules precluding the wrongfulness of its 

decision to expel LAFICO's managers, like force majeure or state of necessity. But, even if the tribunal had 

accepted to evaluate the existence of a force majeure or state of necessity, I believe the only possible 

conclusion would have been that the state did not meet the conditions of the two rules because it had had an 

active role in the happening of those circumstances. Burundi could not even have invoked Article 61 VCLT 

on supervening impossibility of performance. According to the first paragraph of the provision, the 

termination or suspension of an international agreement is admissible if there is the disappearance or 

destruction of an object indispensable for the execution of the treaty, as it could have been the termination of 

bilateral relations. However, by virtue of the second paragraph of the provision, Burundi's violation of the 

cooperation agreement was the event causing the impossibility of performing the treaty, thus making it 

impossible for Burundi to rely on the supervening impossibility of performance clause
1429

. 

The previous analysis of IIAs has shown that the practice of including provisions dealing with the 

interruption of diplomatic or consular relations has always been limited at both the bilateral and regional 

level. At least until now, a continental practice has not raised in this field. Nevertheless, I am convinced that 

a proper regulation of this issue would contribute to prevent states from arbitrarily invoking the absence of 

diplomatic and consular relations to justify the termination of IIAs and cooperation agreements, as it 

happened in LAFICO. Similar provisions perpetuating the applicability of IIAs independently from the 

existence of bilateral relations provide foreign investors a further level of protection, unequivocally 

establishing that their rights will be guaranteed independently from how mother-countries and host states 

conduct their bilateral relations. 

 

 

                                                             
1429 See LAFICO v. Republic of Burundi, para. 54. 
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CONCLUSION 

1. Full protection and security in Africa. Between consolidated interpretations and new 

perspectives. 

The main purpose of this thesis has been to study the full protection and security standard in the 

context of the African continent. In the last years, the standard has been disregarded in favour of other 

standards and any focus on Africa has mostly been neglected as well. It is necessary to fill in this gap, in 

order to clarify the existing legal framework in the continent. 

The analysis of African bilateral and regional investment agreements has unequivocally shown that 

references to full protection and security have been included in almost every investment agreement. African 

countries have aligned with the general practice of including clauses on full protection and security in 

investment treaties, confirming its primary importance in international investment law. Furthermore, the 

formulations of the standard generally included in IIAs show that African states have conformed to the 

general practice and that no regional custom has formed. Full protection and security is not an absolute 

obligation imposing strict liability upon host states whenever they fail to assure that no damage at all would 

occur. On the contrary, the standard requires states to act in accordance with the due diligence principle and, 

thus, to exercise a certain level of vigilance as well as to adopt all reasonable measures for the protection of 

the investment. 

The present debate on the standard's different formulations in BITs, either "simple" or "qualified", 

has not brought to the formation of a shared opinion on the matter yet. The fragmentation between arbitral 

awards allowing and other excluding such approach has contributed to make more uncertain a rapid 

clarification of the issue. However, the more convincing conclusion is that to different formulations of the 

standard should not correspond different interpretations, mainly because of the interchangeable use states 

make of these different formulations. 

Attempts of expanding the meaning of full protection and security have gone also in the direction of 

distinguishing between "physical" and "legal" protection. The former requires that the physical integrity of 

foreign investment is granted against episodes of physical violence, damages and other circumstances which 

can materially affect the investment. The latter would expand the meaning of the standard so to include the 

hypothesis of protection against circumstances like the negative effects of economic regulatory powers, 

amendment of laws or actions of administrative bodies, lack of available judicial systems, loan losses or 

security of intangible assets.  

The problem of expanding the standard's interpretation to such extent is that there will be either a 

conflict or overlap with other standards, particularly fair and equitable treatment. The full protection and 

security and fair and equitable treatment standards are undoubtedly interrelated, but not in a subordinated 

way. They are autonomous, since they discipline different, but complementary, areas. The first is more 

related to the protection of foreign investment from the omissive conduct of host states deriving from their 
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failure to guarantee protection, while the second deals with the active conduct of host countries. Leading one 

standard back to the other is a useless exercise. The only possible result is the confusion of the few clear 

features of the two standards, rather than the definitive clarification of the definition of the standards of 

protection. 

Full protection and security presents similarities also with the international minimum standard of 

treatment. The latter deals with various aspects of the treatment owed to foreign investors, such as the 

protection of aliens, the protection from expropriation and fair and equitable treatment. The points of contact 

with full protection and security concern physical protection and the due diligence principle. But, the 

minimum standard is formulated and usually interpreted as being vaguer and less demanding than full 

protection and security. The minimum standard should rather operate as a floor for the development of other 

standards. Any reference to this specific standard of treatment should be explicitly made in IIAs texts by 

contracting parties. 

The "classic" interpretation of full protection and security, grounded on the idea of physical 

protection, has to prevail in order to favour the development of a clearer normative framework and to avoid 

the overlapping of different standards of protection. States seem to prefer this approach as well, and the 

analysis of states' argumentations attached to investment awards contributes to confirm this affirmation. 

Arbitral tribunals represent the only uncertain variable. Jurisprudence is rather fragmented between awards 

interpreting legal protection as a further element qualifying the standard and those excluding such 

interpretation. 

However, the debate on whether the standard's interpretation should also encompass legal protection 

has marginal influence on African countries. More recent IIAs sometimes address the issue, but until now it 

has represented only a minor practice. It seems impossible to affirm a new practice is developing in Africa 

and it does not seem either that this trend will change in the immediate future. Even past and pending 

investment disputes involving African states reflect this trend. The events more frequently urging foreign 

investors to resort before arbitral panels for alleged breaches of full protection and security clauses deal with 

the inability or unwillingness of African states of protecting foreign investment against physical damages 

caused by the violent conduct of police forces, armed forces, commercial state entities entitled with the 

exercise of governmental authority or private individuals. Of the about fifteen disputes where arbitral panels 

have judged whether full protection and security was violated, half of them have dealt with the conduct of 

the army, police forces (which was either the primary or a collateral object of the disputes) and that of 

private individuals; while the remaining with the activities of state-related entities. 
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2. African states and the attribution of responsibility. 

The establishment of the normative framework of full protection and security necessarily has to 

include also the issue of attribution of responsibility to states for actions threatening or affecting the security 

of foreign investment. 

The first threat to foreign investors operating in Africa is represented by the conduct of host states' 

organs. The use of force by armed or police forces, and more in general their conduct, cause African 

countries to fail to guarantee full protection and security to foreign investors. African countries agree with 

the general definition of state organs as entities with legislative, executive and judicial powers. They do not 

question the attribution test, but they rather frequently attempt to deny the possibility for certain organs to be 

a part before arbitral tribunals, invoking their national legislations. But national legislations cannot represent 

an obstacle for arbitral panels to include state organs among disputes' parties, when it has been proved their 

conduct influenced the rising of the dispute. African countries also happen to attempt to hide the true nature 

of state organs by formally changing their status. This latter practice is also adopted in relation to entities 

exercising governmental authority. Host states establish entities having an autonomous legal personality with 

the double purpose of exercising governmental authority and performing specific commercial activities, 

instead of assigning the same competences to state agencies. States' further attempt to avoid the attribution of 

responsibility consists in qualifying any conduct as an articulation of entities' ability of acting in private 

capacity as commercial entities. 

The "structural and functional test" is the only means allowing to clearly qualify the status of organs 

or entities which cannot be framed in a specific category. The evaluation of the mere structure of state-

related entities, in some circumstances, can prove inconclusive for the purpose of attributing a conduct to a 

state. Thus, a further level of analysis focusing on uncovering the true competences and purposes of these 

entities represents the more reasonable step to unequivocally determine in which capacity a conduct is 

carried out and whether we are in the presence of either a de facto state organ or an entity exercising 

governmental authority. This is a test which is generally accepted and whose application is not questioned by 

both arbitral tribunals and African states, proving that it is a consolidated test which will be likely relied on 

in future arbitral practice. 

A similar trend has been registered also in relation to the "effective control test" applied to determine 

whether the conduct of an entity has been under the instructions, direction or control of host states. In this 

case, a test normally relied on in the ICJ's jurisprudence has been adapted to investment disputes. The 

practice of relying on the effective control test is the one which has consolidated and has not been questioned 

by African states either. This test has prevailed over the "overall control test". The consequence of the 

application of the latter test would be that host states would be too easily held responsible in relation to the 

conduct of entities over which they generally exercise control even in the circumstance the state was not 

exercising any form of control in a specific circumstance relevant in an investment dispute. 
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The conduct of private individuals represents another frequent challenge to the ability of African 

states to guarantee the full protection and security of foreign investment. The most relevant examples 

registered in Africa relate to damages occurred to land owners or to touristic premises, which represent two 

of the areas more frequently chosen by foreign investors to operate in the continent. The state has necessarily 

to acknowledge and adopt the conduct of private individuals or groups. This could verify through an explicit 

act of acknowledgment and adoption or through the progressive adoption of pieces of legislation having the 

ultimate effect of legalising the initially wrongful conduct and protecting the perpetrators, instead of the 

investment. 

Recently, new challenges to the security of foreign investment in Africa are represented by the 

activities of revolutionary movements, terrorist groups or Private Security Companies (PSCs). The conduct 

of revolutionary movements cannot be attributed to the state if the movement has not been able to establish a 

new government or state. This general rule has been constantly referred to by arbitral panels since the 

beginning of the 20
th

 century, in disputes where foreign investments were physically damaged. In similar 

circumstances, the only means available to foreign investors to see their investment protected can consist in 

proving the host state failed to fully protect and secure the investment and to exercise due diligence during 

the period of the insurrection. But, in similar circumstances, the exercise of due diligence should not be 

interpreted as encompassing also the host state's negligence in the suppression of the revolt. 

The serious threats posed by the activities of terrorist groups in African countries which affect 

foreign investment raise increasing concern among foreign investors, especially since host states generally 

do not seem able to effectively counteract those groups' damages and to protect the investment located in 

their territories. Despite the frequent episodes of physical damage occurred to foreign investment, there have 

been only a scant number of investment disputes originating from the operations of terrorist groups in host 

states, where arbitral tribunals have referred to the issue only in an incidental way. The peculiarity of these 

awards is that arbitral panels focus on whether host states fail to accord the protection and security owed to 

foreign investment. State responsibility is not considered in relation to the actions of terrorist groups. Issues 

like whether terrorist groups are de facto state organs, whether host states direct and control or acknowledge 

and adopt these groups' conduct are not generally considered. The direct consequence of the proliferation of 

terrorist attacks has been states' decision of including treaty provisions granting a certain treatment to foreign 

investors when losses occurred to foreign investment are a consequence of acts of terrorism. Nevertheless, 

the limited number of IIAs including such clauses indicates that, at least, an African regional practice has not 

raised yet. However, it leaves open the possibility that an increasing number of states will follow this trend 

taking inspiration from existing treaty clauses. 

The figure of PSCs is difficult to analyse since they cannot be categorised in specific groups. They 

are aimed at offering security protection, their internal statutes can sensitively vary, they can provide an 

ample spectrum of services going from logistic to operative support. They can be hired by either private 

investors or host states and states' legislations on the matter are rather nebulous, since they can either be 
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strictly ruled or there can be no regulation at all. The uncertainty surrounding the status and the normative 

framework where these companies operate, coupled with their exponential proliferation in the African 

continent and the consequent problems in determining the attribution of their conduct have made necessary a 

separate consideration of these entities. The employment of these companies presents several critical points. 

They may endanger states' monopoly of the use of force because of the progressive entrusting of these 

private companies with the exercise of public powers to the detriment of a correct development of national 

armed and police forces. Host states also tend to avoid any possible form of accountability for their failure to 

protect foreign investment through the employment of private companies either disengaging from any form 

of control or trying to deny any responsibility for the conduct of these entities. Last but not least, hiring these 

companies can pose a threat to national stability. Their services can prove incredibly costly for host states, 

particularly for African developing or least-developed countries, and host countries having relied for too long 

on their services could not be able to return to an autonomous management of military or police services 

because of a lack of competences. 

The phenomenon of PSCs' hiring necessarily involves a case-by-case analysis because of the 

existence of so many differently structured private companies appointed with various tasks. Consequently, 

attribution rules to be applied in each circumstance cannot be a priori determined: it is necessary to consider 

the competences attributed to them by hiring contracts as well as the concrete activities they carry out, a test 

which presents points in common with the "structural and functional test" applied to state organs and entities 

exercising governmental authority. It is difficult to include private companies among "state organs", because 

states tend to confer PSCs a status allowing to avoid the attribution of responsibility. 

On the contrary, the conduct of these private operators is more likely to be attributed to hiring states 

in the circumstance they act as entities exercising governmental authority. In this circumstance, it will be of 

fundamental importance considering, not only hiring contracts, but also verifying whether the company has 

acted in private capacity or exercising elements of governmental authority by considering the purpose of the 

actions at the core of the analysis. Attributing the conduct of these companies to a host state as a 

consequence of the latter's exercise of a form of control or direction is another likely scenario. In this case, 

the prevailing test to be applied to PSC's conduct is the "overall control test", because if the hiring state is 

also the territorial state in which the private company will operate, the "effective control test" would be 

unnecessarily stricter. Nowadays, neither national legislations nor international law have evolved in 

accordance with the need of unequivocally identifying these entities and defining their characteristics and 

competences. There have been some attempts of identifying the implications of the use of private companies 

and the possible solutions to hold them accountable for the breaches of international law. Nevertheless, 

recent states' reforms on the topic prove rather ineffective showing the necessity of a more incisive approach. 

Ultimately, state failure is an issue underlying the entire debate on the possibility of attributing a 

conduct to host states. The issue is of particular relevance for the present research, given the increased 

number of African states experiencing different degrees of failure or collapse and the inevitable 
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repercussions on their ability of assuring protection and security to foreign investment. The fact that state 

failure has not been considered by the ILC in its debate on state responsibility has contributed to reduce the 

possibility of the development of an ample debate on state failure, despite the increasing relevance of the 

issue in the last years. Extending the application of other ILC Articles proves difficult, also because of the 

lack of a shared definition of state failure which would help to determine whether these provisions are 

actually applicable and to which specific circumstances. In a circumstance of state collapse, where the 

country's governmental and organic apparatus is not functioning, it would not be possible to apply the rules 

on attribution. On the contrary, in a circumstance of state failure there can be certain national institutions 

able to carry out their activities and to whom responsibility could still be attributed. 

 

3. Considerations on the circumstances precluding wrongfulness relied on by African states. 

The last part of this study to determine the normative framework of the full protection and security 

standard had to include the study of the defences more frequently invoked by African countries to avoid the 

attribution of responsibility. African states have relied on defences such as force majeure or state of necessity 

against the accusation of having failed to protect foreign investment in circumstances of physical damages 

occurred to foreign investment. They have also invoked defences such as the right of protecting cultural 

property or expelling foreigners, and the suspension of diplomatic and consular relations. 

Force majeure has been invoked mainly in contract-based disputes. Besides national legislations, 

disputes' parties invoke contractual clauses specifically dealing with force majeure more frequently than 

customary law. Force majeure tends to be invoked by both states unable to protect foreign investment and by 

foreign investors affected by the adverse socio-political conditions of host states. Force majeure is also 

invoked when a sudden change of the initial investment framework occurs as a consequence of new 

legislative measures adopted by host states. Such practice radically changes the initial normative framework 

and is substantially contrary to the spirit of foreign investment's protection. In similar circumstances, foreign 

investors' defences grounded on force majeure against changes in host states' legislations should be allowed. 

Such abrupt changes in national legislations would appear to foreign investors as unforeseeable events 

beyond their control, whose irresistibility would derive from the impossibility of influencing states' decision 

to implement such measures. 

State of necessity is an exceptional rule to be invoked only in specific circumstances, but states tend 

to abuse its invocation, particularly because of the abstract nature of the customary rule allowing states a 

discrete margin of appreciation. African countries have usually invoked necessity in relation to material 

damages occurred to foreign investors, while non-African countries have been invoking necessity also in 

relation to economic crisis, as Argentina did after the 2001 economic crisis.  

The intrinsic instability of economic fluctuations should not allow a relaxation over the customary 

rule's high thresholds, otherwise there could be an abuse by states invoking it. Indeed economic interests can 
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be qualified as a state's essential interest, but an economic crisis should be of such grave magnitude and 

uniqueness to allow the invocation of a state of necessity. Another difficult point to prove would be the fact 

that the host state did not have any part or influenced in any way, with its actions, the emergence of the 

economic crisis. It seems rather difficult that economic crisis generate only from exogenous factors, since 

there is always the concurrence of endogenous factors. The "conservative" approach of jurisprudence, 

excluding the possibility of extending the rule to circumstances of economic crisis, has allowed the state of 

necessity rule to maintain its high thresholds. A different outcome could derive from the hypothesis the 

gravity of an economic crisis generates so grave socio-political disorders that the invocation of the necessity 

rule will be the only way for a state to safeguard its interests. 

The state of necessity rule cannot be confused with treaty provisions concerning compensation for 

losses or states' right to adopt non-precluded measures, despite the attempts of either states or arbitral panels 

to identify them with the customary rule. 

Compensation for losses clauses require host state to guarantee a specific no less favourable 

treatment to foreign investors, and even compensation for the losses experienced, in a series of circumstances 

which are included in non-exhaustive lists. These clauses do not deal with international responsibility and 

cannot be interpreted as excluding the wrongfulness of a state's conduct. They are drafted to protect the 

investor and the investment. Compensation for losses clauses characterise states' conduct towards foreign 

investors after a specific event (like a revolution or civil disturbance) takes place and affects the foreign 

investment. Thus, they could apply also after events forcing a country to invoke the state of necessity rule. 

The concrete effect of the part of these clauses dealing with compensation may be similar to the application 

of ILC Article 27(b), dealing with the compensation for the losses caused by a wrongful action, to a state of 

necessity. These clauses' further requirement that compensation is no less favourable than that accorded to 

national investors or investors of third countries can also open up to the possibility host countries decide not 

to compensate at all or not to pay full compensation in the hypothesis an event of enormous gravity has 

occurred. 

Non-precluded measures clauses refer to states' right to adopt the measures they deem necessary to 

protect public order and morals or their own essential security interests, or even the fulfilment of obligations 

to maintain or restore international peace or security. The definition of "interests" is significantly influenced 

by the common perception, thus also economic interests and stability should be included in the range of 

circumstances safeguarded by non-precluded measures clauses. It is not possible to affirm that an African 

practice has emerged about non-precluded measures clauses, since the number of treaties including them 

does not allow such conclusion yet. 

It is fundamental that specific limits are introduced to prevent states from intervening in a broader 

range of circumstances with increased discretionary powers. States should not abuse their right to adopt such 

measures with the concrete risk of constituting a threat to the guaranteeing of a certain level of protection to 

foreign investment. Furthermore, the alleged self-judging nature of these clauses can apparently jeopardise 
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the security of foreign investment as well. This represents a very limited practice among African countries. 

Unless expressly recognised, these clauses cannot be interpreted as being self-judging. Until explicit limits to 

states' discretionary power will be included in these clauses, states are still bound to respect fundamental 

principles, such as good faith (fundamental for the application and execution of international agreements), 

proportionality, non-discrimination or reasonableness, since their power is not unlimited. Indeed, recognising 

these clauses a non-judiciable nature by arbitral tribunals would constitute a violation of BITs obligations 

because the jurisdiction of arbitral panels would be excluded and a series of guarantees would be precluded 

to foreign investors. This would jeopardise the entire system of treaty-based guarantees. 

The direct effect of non-precluded measures clauses is to expand host states' rights and limit those of 

foreign investors, mainly the applicability of protection standards, in specific circumstances. Non-precluded 

measures clauses allow the adoption of provisions which might be contrary to the obligations included in 

BITs. Thus, they possibly have the same practical effect of applying the necessity customary rule, condoning 

a wrongful conduct and eliminating a country's responsibility. However, non-precluded measures clauses 

rule circumstances different from a state of necessity and do not affect or influence in any way the possibility 

of applying the necessity customary rule. The former establish a threshold which, if it is met, allows the state 

not to apply other BITs obligations. By contrast, state of necessity excludes the wrongfulness of a conduct, it 

is an excuse, and becomes relevant only if a breach of a treaty obligation has been ascertained. Non-

precluded measures clauses contemplate a broader margin of action for states, even though they still have to 

act in accordance with the principles of reasonableness, non-discrimination, good-faith, non-arbitrariness or 

proportionality, as well as the obligation not to act in a way contrary to treaties' object and purpose. The 

necessity rule presents a very narrow threshold, requiring that a state's conduct is the only way to safeguard 

an essential interest against a grave and imminent peril and that it does not affect the interests of other states 

or the international community. 

Concerning the last group of defences invoked by African states, the underlying question is whether 

states might rely on them to hide their true purpose of obstructing the correct execution of foreign 

investment. The exacerbation of bilateral relations between mother and host countries can be a significant 

source of concern for foreign investors and their intention to operate abroad. Including treaty provisions 

dealing with the suspension of consular and diplomatic relations is a consequence of the uncertainty a similar 

circumstance can create and a preventive move to avoid that host countries will rely on similar circumstances 

to ignore treaty obligations. The worsening of bilateral relations cannot represent a pretext for not complying 

with international obligations and, on the other hand, international treaties can be suspended only when the 

existence of bilateral relations is a fundamental requirement for the applicability of the treaty. However, the 

interruption of diplomatic or consular relations does not automatically imply the interruption of commercial 

relations. The inclusion of treaty clauses ruling the possibility of applying IIAs, irrespective of the existence 

of diplomatic or consular relations, is not a consolidated practice in Africa. Nevertheless, this trend, coupled 

with arbitral jurisprudence rejecting states' defences for not protecting investment grounded on the worsening 

or interruption of bilateral relations, allows the conclusion that treaty obligations would not be affected by 
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the severance or interruption of consular or diplomatic relations and host states would still be bound to assure 

full protection and security to foreign investors. 

The practice of unlawfully detaining and deporting foreigners is rather frequent in Africa and can 

negatively affect FDI flows. States generally refer to their legitimate right to expel foreigners in accordance 

with their national legislations, particularly in those cases where their presence is considered as a threat for 

the national security or public order of the country. But, states' right has to be counterbalanced by investors' 

right to protection, fundamental human rights, or the principles of good faith, proportionality, non-

discrimination or non arbitrariness and the existence of a reasonable cause for expulsion. Behind the 

imprisonment and subsequent deportation of foreign investors, there is often host states' purpose of 

jeopardising the investment. Most of the times, they do not even provide any justification for their actions 

against foreign investors. Foreign investors could still control the investment from a third country. But, it is 

more likely that with the investor's absence the host state would be less meticulous in the compliance with 

the international duty to assure protection and security to the investment, with the possibility that it will end 

up expropriating the investment. 

Pursuing the protection of national cultural property is a right of every state. However, states cannot 

invoke the need of protecting their cultural heritage to concretely jeopardise foreign investment. Moreover, 

state legislations and arbitral tribunals recognise that every time a state adopts measures to protect its cultural 

property, the payment of an indemnity has to be corresponded to the foreign investor. 

An issue underlying the debate on the defences against the attribution of responsibility (observed in 

relation to state of necessity, foreign investors' expulsion and the protection of cultural property), relates also 

to the necessity host states will balance the rights of different categories of individuals. Both states' citizens 

and foreign investors can be affected by the consequences of national instability or economic crisis and states 

have a duty to protect both. For this reason, host states should determine, on a case-by-case basis, the rights 

of which group should be primarily considered. Since they are not mutually exclusive set of rights, it is up to 

host states deciding which category of individuals should be protected in a first instance. It is undeniable 

that, especially in grave circumstances, states would want to prioritise the protection of their nationals and 

their human rights, but at the same time, they are equally bound to respect international obligations towards 

foreign investors and investment deriving from IIAs. This does not imply that a state should be excused for 

the possible wrongfulness of its conduct towards foreign investors. It is about recognising a parallel set of 

rights for another part of the population which could be more important to protect in the immediate future. 

Considering different categories of subjects to be protected arises the question of the applicability of 

principles and rules normally characterising human rights law or the protection of cultural property to 

investment disputes. Only a small part of arbitral panels has attempted to integrate in their reasoning human 

rights (such as the provisions of the ICCPR, the fundamental right to access to water or the UNESCO 

Convention) even though, however, they have not carry out an extensive analysis of those provisions. 
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Problems rise since arbitral panels tend to focus only on international investment law and avoid or refuse to 

apply provisions or principles extraneous to that sector.  

Arbitral tribunals, in the most part of cases, have affirmed their purpose is to address investment-

related disputes and that they cannot act as international tribunals appointed with the application of, for 

instance, human rights or international criminal law. The risk deriving from arbitral panels' refusal of 

considering rules and principles usually not characterising investment law is that there could be a 

fragmentation of international law. In disputes where tribunals have determined that their jurisdiction and the 

applicable law extend only to investment-related issues, it would not be possible to operate such a 

distinction. However, in disputes where arbitral panels can generically apply international law or principles, 

they should consider also the implications of certain conducts and actions in other ambits different from the 

investment if they are relevant for the judgement of the dispute. 

 

4. Concrete application of full protection and security in Africa. 

Africa is probably one of the very few regions still presenting substantial opportunities for foreign 

investors thanks to its richness in raw materials and the presence of almost unexploited markets. 

Nevertheless, the choice of investing there should be the object of cautious risk assessment studies operated 

by foreign investors because of the threats foreign investors could face. The most part of African countries 

present considerable social, political or economic forms of instability. Continuous wars, insurrections or 

institutional instability are mainly registered in Sub Saharan Africa, as well as the most severe episodes of 

economic underdevelopment. The years following the Arab Spring have negatively influenced the stability 

also of North African states. Episodes of state failure or collapse are spreading in the continent and 

interesting countries rich in raw materials in an increasing number of cases. The intrinsic instability of these 

countries also allows the proliferation of terroristic groups which either exploit these countries as training 

bases before sending their members abroad or operate within those countries. However, potential threats to 

foreign investment do not derive only from factors external to host countries. The tendency of police or 

armed forces to use the force on a daily basis represents a source of concern. Presently, foreign investors 

deciding to operate in Africa would be mainly interested by episodes of physical threats. 

The more pressing question arising among foreign investors would probably be what level of 

protection they should realistically expect from host states presenting similar characteristics and whether it 

would be similar to that normally assured by developed or more stable countires. The features characterising 

the standard unequivocally show that investors would be in the presence of a guarantee not involving strict 

liability of host states, but requiring the exercise of due diligence. It is a clause allowing a rather ample 

margin of discretion in the evaluation of what constitutes a diligent behaviour. Indeed, this characteristic 

might worry private investors, since they could likely experience lower levels of protection in the most part 

of African countries.  
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States cannot be compared because their different levels of development or socio-political stability 

do not allow to put them on the same level even though they are formally defined as equal. The articulation 

of the full protection and security standard should ease the process of recognising the existence of 

differences among countries and among the level of protection they are effectively able to guarantee foreign 

investors. Operating a similar adaptation represents a sound compromise between the necessity of 

recognising a primary relevance of states' socio-political and economic conditions and investors' necessity of 

being protected. Foreign investors' right to protection would be slightly eroded, but it should not be forgotten 

that other treaty clauses and principles (such as reasonableness, non-discrimination, good-faith, non-

arbitrariness or proportionality) should always inform host states' conduct and would still be applicable in the 

interpretation of the standard. 

States are more than willing to attract FDI flows, particularly those with weaker economies, but the 

fact that they would experience difficulties in granting the same level of protection and security as that 

offered by stronger states could induce the former to question a similar approach. A possible consequence 

could even be the denunciation of investment treaties and the decision of either negotiating new ones, more 

onerous for foreign investors, or not to negotiate new ones at all. Even the exit from the ICSID system could 

be a possible effect, as some states have been doing in the past years. This would influence not only the 

possibility for investors to receive a degree of protection higher than that these countries tend to assure to 

nationals, but also their possibility of resorting before international tribunals that would apply international 

law along with national legislations. 

To avoid these negative consequences, a compromise should be found between investors' right to be 

protected and the right of weaker states to be recognised that their obligation to protect foreign investment is 

adapted to their effective ability of offering protection. When deciding to invest abroad, particularly in states 

with prearious social, political or economic conditions, foreign investors should plan to reserve a part of their 

economic resources for the implementation of additional means of protection. This autonomous 

counterbalancing of the inadequate level of protection assured by these states could consist in either the 

hiring of PMSCs or the conclusion of so called insurances against political risks. These solutions could 

reveal costly particularly for small investors who should evaluate whether it is more worth accepting the 

risks of investing in a country guaranteeing an inferior level of protection or facing increasing costs deriving 

from the adoption of private means of protection.  
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ABSTRACT 

Foreign investment law has evolved rapidly and considerably in the last couple of decades, 

generating a large body of arbitral decisions and attracting the attention of many scholars. Several textbooks 

and studies have dealt with most of the legal issues related to the promotion and protection of foreign 

investment and investors. Host states' obligation to ensure full protection and security in the field of foreign 

investment, on the contrary, has not been properly considered yet. Thus, the dissertation's purpose is to fill in 

this gap with a specific focus on the African continent. 

A first introductory part has included a historical presentation of the origins of the so called "African 

specificity". This concept tries to underline how historical events (above all colonisation and the issues 

related to decolonisation and the post-colonial phase) have influenced investment flows in Africa, the 

guarantees and protection allowed by host states to foreign investors, and the obligations of those countries.  

The research has contributed to define and analyse the obligations regarding the full security and 

protection owed to foreign investments and investors under bilateral and regional treaties, customary 

international law, domestic legislation and international contract. The research has carefully considered not 

only the sources of these obligations, but also state practice and relevant international decisions. This part of 

the dissertation has followed a pragmatic approach, since it has been fundamental to observe how, in reality, 

investors and investments are protected and what level of protection they can reasonably expect from host 

states. 

The research has dealt with the questions of attribution to host states of acts threatening or affecting 

the security of foreign investment or foreign investors. From this perspective, the rules on attribution 

codified by the International Law Commission have provided the normative framework for the determination 

of state responsibility for internationally wrongful acts and their consequences. A fundamental part of the 

analysis has concerned the examination of the settlement of claims related to alleged breaches of the 

obligations to ensure security and full protection from the perspective of both State-investor and State-State 

disputes. 

The study of African states' obligation to grant protection and security to foreign investment would 

have been incomplete without the analysis of the circumstances precluding wrongfulness more frequently 

invoked by states in order to avoid responsibility for alleged violations of the full protection and security 

standard. The purpose has been to consider in which circumstances specific defences are more likely to be 

invoked by African countries and whether they tend to be accepted by arbitral tribunals. This is a particularly 

urgent task, since the recent increasing practice of countries of relying on certain defences is the result of 

their attempt of finding newer ways to obstacle the deployment and the execution of foreign investment in 

their territories. 
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ABSTRACT 

Nel corso dell'ultimo ventennio, il diritto internazionale degli investimenti ha subito un'evoluzione 

rapida e considerevole, generando un ampio corpus di decisioni arbitrali e attirando l'attenzione della 

dottrina. Vi sono stati diversi studi dedicati alle questioni giuridiche riguardanti la promozione e protezione 

degli investitori e degli investimenti esteri. Al contrario, l'obbligo degli stati ospitanti di assicurare piena 

protezione e sicurezza a tali investimenti non è ancora stato propriamente considerato. L'obiettivo della 

presente tesi è stato quello di affrontare tale lacuna con particolare attenzione al continente africano. 

Una prima parte introduttiva ha incluso una presentazione storica delle origini della cosiddetta 

"specificità africana". Questo concetto cerca di evidenziare come alcuni eventi storici (principalmente, la 

colonizzazione, la decolonizzazione e la fase postcoloniale) abbiano influenzato i flussi d'investimento in 

Africa, le garanzie e la protezione garantite dagli stati ospitanti agli investitori esteri, nonché gli obblighi di 

questi stati. 

Questa ricerca ha contribuito a definire e analizzare gli obblighi relativi alla piena protezione e 

sicurezza garantita agli investitori esteri e ai loro investimenti dai trattati internazionale e regionali, dalla 

consuetudine internazionale, dalle legislazioni nazionali e dai contratti internazionali. La ricerca ha 

considerato, non solo le fonti di tali obblighi, ma anche la prassi degli stati e le decisioni internazionali 

rilevanti. In questa parte della tesi è stato seguito un approccio pragmatico, essendo fondamentale accertare 

come gli investimenti e investitori esteri vengano realmente protetti e quale livello di protezione possono 

ragionevolmente attendersi dagli stati ospitanti. 

Il presente studio ha altresì affrontato la questione dell'attribuzione agli stati ospitanti degli atti che 

hanno minacciato e pregiudicato la sicurezza degli investimenti o degli investitori esteri. Da tale prospettiva, 

le regole sull'attribuzione codificate dalla Commissione per il diritto internazionale hanno costituito il quadro 

normativo di riferimento per determinare la responsabilità degli stati per atti internazionalmente illeciti e le 

loro conseguenze. Una parte fondamentale dello studio ha riguardato l'analisi della soluzione di controversie 

concernenti presunte violazioni degli obblighi di assicurare piena protezione e sicurezza, esaminandole dalla 

prospettiva delle controversie fra stati-investitori e fra stati. 

L'analisi dell'obbligo degli stati africani di garantire protezione e sicurezza agli investimenti esteri 

sarebbe stata incompleta senza considerare le circostanze precludenti l'illiceità che sono più frequentemente 

invocate dagli stati per evitare l'attribuzione della responsabilità in merito alle presunte violazioni dello 

standard di piena protezione e sicurezza. L'obiettivo è stato quello di esaminare in quali circostanze è 

maggiormente prevedibile l’opposizione di specifiche difese da parte dei paesi africani e se i tribunali 

arbitrali siano orientati ad accettarle. Si tratta di una tematica di particolare rilievo, dal momento che 

l'accresciuta recente prassi degli stati di utilizzare tali difese corrisponde anche al tentativo di individuare 

nuovi mezzi che consentano di ostacolare l'allocazione e l'esecuzione degli investimenti esteri nei loro 

territori. 


