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SPOLUPRACA ADVOKACIE A AKADEMICKEJ OBCE

Eduard Burda

Univerzita Komenského v Bratislave, Pravnicka fakulta

8. ro¢nik medzinarodnej vedeckej konferencie Bratislavské pravnické forum je spoluorganizovany
Slovenskou advokatskou komorou a Pravnickou fakultou Univerzity Komenského v Bratislave.
A preto je na tomto mieste vyznamné poukazat prave na pozitivny smer vyvoja prava a pravneho
Statu, ktory mdze byt kooperaciou medzi advokaciou a akademickou obcou zasadne ovplyvneny.

Co mame akademici a advokati spolo&né a ktoré rozdielnosti nas vzajomne obohacuji?
Advokati spomedzi vSetkych klasickych pravnickych profesii predstavuju najslobodnejSie povolanie.
Su nezavisli a preto mézu v abstraktnej rovine bezproblémovo vyjadrovat svoje nazory na fungovanie
spolognosti, prava, na su€asné ¢&i budice nastavenie legislativy. Toto je vlastné aj akademickému
prostrediu. Na druhej strane, pochopitefne v konkrétnych pravnych vykonoch su advokati limitovani
zaujmami svojho klienta. Ak v3ak nie su stotoZneni s urCitymi okolnostami toho-ktorého pripadu €i
klienta, m6zu sa slobodne rozhodnut odmietnut’ ho zastupovat. Akademicka obec ma v zasade
slobodu vo vSetkych aspektoch vykonu svojho povolania, vo vede méze, ba priam je Ziaduce, aby
formulovala nové odvazne, ale prakticky vyuzitelné tedérie. Aby bola tym prvym ideovym hybatelom,
aj ked v prvom momente mézu nové myslienky vzbudzovat skér nedéveru, usmev &i nechut. V rovine
vychovy novych generacii pravnikov by ucitelia prava okrem sledovania najmodernejSich trendov mali
mysliet prave na podporu kritického myslenia svojich Studentov a na zachovanie zdravého idealizmu.

V pripade nastavenia prava a pravneho Statu pritom musi €innost &i uz advokacie alebo
akademickej obce reflektovat spoloCensku realitu a zaroven ju formovat prostrednictvom
hodnotovych nastaveni. V tomto ohlade je akademicka obec predsa len trocha viac nad vecou,
pretoZe advokacia, rovnako ako akékolvek iné povolanie je predsa len vo svojom pohfade ovplyvnena
svojou kazdodennou praxou.

Vz4jomna spolupraca advokacie a akademickej obce je obojstranne obohacujuca — tedria
napomaha praxi a prax rozvija teoriu. Velakrat sa poukazuje na rozdiel medzi tedriou a praxou. Ja
som vSak presvedéeny, ze skutoCny rozdiel medzi tedriou a praxou neexistuje. Ak su pri rieSeni
nejakej pravnej otazky pritomné rozdiely medzi tedriou a praxou, tak ide bud o prax, ktora nema oporu
v zakone alebo o bezzubu tedriu, ktora je samoucelna.

Univerzitné pravnické vzdelavanie prechadza v poslednom obdobi na Slovensku vyraznou
reformou, ktora je vyrazne badatelna prave na Pravnickej fakulte Univerzity Komenského v Bratislave.
Zavadzame Coraz viac aplikovanych, tzv. klinickych predmetov, snazime sa, aby na$i absolventi boli
pokial mozno ¢€o najpripravenejSi pre prax priamo po absolvovani fakulty. Venujeme sa otdzkam
praktickej vedy, ktora nie je samoucelna, ale je pouzitelna v praxi. Jednym z takychto vystupov je aj
Bratislavské pravnické forum.

Sme radi, Zze Slovenska advokatska komora i mnozstvo advokatov a advokatskych kancelarii
je zapojenych do tohto procesu kvalitnejSieho pravnického vzdelavania a pouzitelnejSej pravnej vedy
spolu s nami. Spomefime napriklad predmet Studentska pravna poradiia, ktory je realizovany pod
zastitou Slovenskej advokatskej komory a s participaciou mnohych advokatov. S komorou tiez ¢asto
spolupracujeme v rdmci pripomienok k legislative. Mnohokrat mame na legislativne rieSenia, najma
pokial ide o zachovanie pravneho $tatu a ochrany urcitého Standardu demokracie rovnaké alebo
aspon velmi blizke nazory a sme presvedceni, Ze prave spojenie sil zvySuje Sancu na zachovanie
tychto hodnét. VSetko samozrejme pri obojstrannom zachovani viastnej integrity a nezavislosti.

Pred pravnickymi profesiami i jednotlivymi pravnickymi osobnostami stoji v ostatnej dobe na
Slovensku jedna vyrazna vyzva. Nedavne odhalenia korupéného spravania v justicii. Osobne som
sice velmi smutny, Ze na Slovensku k takymto pripadom dochadza, a to evidentne CastejSie nez
raritne, na druhej strane som nesmierne rad, Zze ked uz k takymto pripadom prislo, su odhalované
a verim, reSpektujuc prezumpciu neviny, ze budu aj po zasluhe potrestané. Vinnici musia citit
neodvratnost’ trestu. Kazdopadne, na zéklade tychto udalosti sa mozno pre niekoho pohlad na
slovenské pravne prostredie zmenil. Na druhej strane si nerobme iluzie, Ze podobné pripady sa
nestavaju aj v zapadnych demokraciach vSseobecne povazovanych za vyspelé. Pokrivena aplikacia
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prava je problém celosvetovy. Preto ako pravnické povolania sa nesmieme kvéli tomuto osobitne
spolo€ensky extrahovat, no zaroven treba tomuto problému Celit’ priamym pohladom. Advokacia ma
ako ochrankyfia demokracie a pravneho $tatu v usili pri obrode hodnét pravneho $tatu v praxi
nezastupitelné miesto. Oceriujem preto postoj Slovenskej advokatskej komory, ktora sa postavila
problematike ¢elom a mala zaujem na tom, aby sa vztahy medzi ¢lenmi pravnickych profesii vycistili
a upravili. Zarover povazujem postavenie pravnickej akademickej obce za idedlne prave z hladiska
jej nezavislosti na to, aby prispela k nastaveniu novych Standardov kooperacie medzi jednotlivymi
pravnickymi povolaniami tak, aby nevymizla odborna diskusia ani sa nedémonizoval spolo¢ensky
kontakt.

Vysoka miera odbornosti a vedecky pristup k rieSeniu pravnych problémov, toto povazujem
za najlepSiu odpoved proti korupénému prostrediu. Pokial mame kvalitné rozhodnutia zalozené na
sile argumentu, taZzko sa budu tolerovat’ svojvolné, korupciou motivované rozhodnutia. Preto verim,
Ze s neustale sa zlepSujucou kvalitou pravnického vzdeldvania vychovdvame generaciu pravnikov,
ktora bude vykazovat’ podstatne mensie riziko korupéného spravania a ktora poméze zveladit stav
pravneho Statu v nasej krajine. Spolupraca advokacie a akademickej obce ma v tomto nezastupitelny
vyznam.

Kontaktné udaje:

doc. JUDr. Eduard Burda, PhD. — dekan fakulty
eduard.burda@uniba.sk

Univerzita Komenského v Bratislave

Pravnicka fakulta

Safarikovo nam. 6

810 00 Bratislava

Slovenska republika
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NEZAVISLA ADVOKACIA AKO STAVEBNY BLOK PRAVNEHO
STATU

Tomas Borec

Slovenska advokatska komora

Véazené damy, vazeni pani,

uprimne ma tesi, Ze Pravnicka fakulta Univerzity Komenského oslovila Slovensku advokatsku komoru
s ponukou prevziat' zastitu nad Bratislavskym pravnickym féorom prave v roku, ked si pripominame
pre nas doblezité jubileum — okruhle vyroCie prijatia zakona, ktory prinavratil povolaniu advokata
nezavislost.

Kazdé vyrocie je prilezitost nacriet do minulosti a reflektovat na buducnost.

Zmeny v advokacii nastartoval November 89, ktory podnietil advokatov, aby sa zjednotili v rozhodnuti
odmietnut’ polostatny vykon advokacie a zasahy politickej moci, vratit advokacii plnohodnotnu
nezavislost a autondmnu samospravu. Novy zakon bol skoncipovany a prijaty v kratkom Case a
vstupil do platnosti 27. aprila 1990. Tridsat rokov existencie Slovenskej advokatskej komory dokazalo
spravnost a nevyhnutnost profesijnej samospravy, ktora jedina dokaze garantovat slobodu advokacie
a tym priestor pre kazdého jej ¢lena byt straZcom pravneho Statu.

V suvislosti s pojmom ,pravny Stat® bezne pouzivame sloveso ,budovat® — proces budovania
pravneho Statu, pravny Stat nemozno budovat bez toho, aby... Ide o trefné slovné spojenie, kedze
pravny stat je monumentalna stavba zlozena z mnohych aspektov tvoriacich jej konstrukciu. Sloboda
slova, nezavislost' justicie, zakaz korupcie, a mnoho dalSich zasad predstavuje stavebné bloky
a piliere, ktoré drzia tato stavbu spriamenu. Zoberte jeden z tychto stavebnych blokov a vznika
hrozba, Ze sa cela stavba zruti, a spolu s fiou budu pochované zé&kladné prava a slobody kazdého
z nas. Pravny &tat potrebuje neunavnych strazcov, ktori upozornia na kazdy pokus o naruSenie tejto
stavby.

Hoci pravny Stat je ako koncept suCastou eurépskej pravnej kultary niekolko storo€i, napriek tomu
ostatné roky pozorujeme opatovné zaostrenie na obsah tohto pojmu na réznych férach. Nedavne
dianie v niektorych é&lenskych $tatoch ukazalo, Ze pravny $tat v EU nemoZno povaZzovat za
samozrejmost a posilnenie pravneho Statu musi zostat' kfu€ovym cielom. Nielen krajiny strednej, ale
aj krajiny zapadnej Ci severnej Eurépy sa potykaju s réznymi vyzvami, o €om svedCi zasvietena
kontrolka na vSetkych frontoch.

InSpirativnym sa stal najmd dokument Benatskej komisie z roku 2016 s nazvom ,Rule of Law
Checklist®, ktory ma za ciel ulahcit spravne a konzistentné chapanie konceptu pravneho statu a tak
umoznit aplikaciu principov v praxi. Kontrolny zoznam bol postaveny na Siestich prvkoch: 1)
zakonnost, 2) pravna istota, 3) zakaz svojvole, 4) pristup k spravodlivosti, 5) reSpektovanie ludskych
prav, 6) zadkaz diskriminacie a rovnost pred zdkonom. Jednotlivé body boli natofko rozpracované, aby
umoznili praktické vyhodnotenie stavu pravneho S$tatu v jednotlivych krajinach. Dokument
neopomenul Ulohu advokatskej komory, ktora ma vykazovat' nezavislost a nestrannost v zmysle
pravnej Upravy a redlneho stavu ako aj zdania z pohfadu verejnosti. Pripomenul, Ze advokat si musi
zachovat' nezavislost pre to, aby mohol poskytovat klientom nezaujaté pravne poradenstvo
a zastupovanie.

V juli 2019 aj Europska komisia zverejnila koncepciu pre prijatie opatreni pre posilnenie pravneho
Statu ako zakladnej hodnoty eurdpskeho projektu. V dokumente sa uvadzaju konkrétne opatrenia v
kratkodobom a strednodobom horizonte v troch oblastiach — podpora, prevencia a reakcia. Podpora
spoCiva v zavazku zintenzivnit spolupracu s dalSimi zainteresovanymi stranami a vypracovat
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komunikaénu stratégiu pre pravny Stat. Prevencia spo€iva v zavazku vytvorit systém monitoringu v
¢lenskych Statoch a kontaktnu siet pre dialdg a vymenu informacii. Faza reakcie spo€iva v aktivnej
pomoci pri deeskalacii situacie. Reakcie na dokument su rézne, v skratke mozno povedat — lepSie
neskoro ako nikdy, no tieZ, Ze napriek legitimnej tlohe EU riesit problémy v pogiatoénej faze, primarnu
zodpovednost zabezpedit reSpektovanie pravneho Statu nadalej nesu Clenské Staty.

Nielen eurépske institucie, ale aj advokatske komory, uvedomujuc si svoje poslanie, prijimaju v ramci
svojej agendy rézne opatrenia a realizuju projekty: Vo Finsku komora spustila webovu stranku, kde
formulovala priority pravneho $tatu a monitoruje ich napinanie. Svédska komora zaloZila osobitnd
pracovnu skupinu k problematike pravneho $tatu, Danska komora analyzovala uplatfiovanie pravneho
Statu v danovej oblasti a Statnej spravy, Nemecka komora vyvolala diskusiu v reakcii na Pakt
o pravnom State, ktory prijala vlada, Rakuska komora roéne monitoruje vySe 150 legislativnych
navrhov.

Aj naSa komora si plni ulohu pripomienkovania navrhovanej legislativy. Okrem toho Slovenska
advokatska komora realizovala ostatné dva roky projekt s ndzvom Index pravnej istoty, ktorym
vyhodnocujeme pravne akty z hfadiska intenzity ich dopadu na celkové pravne prostredie a z hfadiska
prispevku k posilneniu pravne;j istoty ako zakladného prvku pravneho Statu. Reagovat maju moznost
vSetci ¢lenovia komory a verime, Ze reflexia z prostredia advokatskej praxe moze ako odborné zrkadlo
prispiet k tomu, aby postupne zacali prevladat tie prvky, ktoré pravnu istotu kultivuju a nie oslabuju.

Dal$ou z ciest je aj priblizovanie konceptu pravneho $tatu mladej generécii. V kontexte vyrodia neznej
revollcie sme sa zamerali na prednasky pre stredoskolakov. Viedlo nas k tomu aj zistenie, ze zasady
fungovania justicie st mladym fludom dost vzdialené. Uvedomujeme si, ze aj my mame zodpovednost
za spolo¢nost’ a Ze je aj naSou ulohou ako najvacSej pravnickej stavovskej organizacie posuvat
pravne povedomie vpred.

S ohladom na to, Ze sme v poslednom polroku ¢elili bezprecedentnym informaciam o zneuzivani
moci, ktoré mali zni€ujuci vplyv na déveru verejnosti v zakladné prvky pravneho Statu, advokéatska
komora vyvinula snahu o dialég v ramci pravnickych profesii a pri okruhlom stole privitala veducich
predstavitelov pravnickych profesii. Spolo€ne sme dfia 30. novembra 2019 prijali vyhlasenie, ze aj
napriek publikovanym zlyhaniam jednotlivcov, drviva vacésina pravnikov dennodenne vykonava svoje
povolanie a poslanie vo vernosti hodnotam, ktoré su spojené s nasim profesijnym stavom. Vyuzivame
vSetky pravne nastroje, aby sme mohli Zit' v krajine, kde vlddne pravo, a moralka i spravodlivost su
pravidlom a nie vynimkou.

Advokati si uz zvykli na neustaly kazdodenny zdpas na obranu principov pravneho statu. No na to,
aby mohli tuto €innost’ vykonavat, takisto potrebuju zaruky ochrariujuce vykon ich povolania: Musia
mat moznost vykonavat svoju Cinnost bez zastraSovania, prekazok, prenasledovania alebo
nevhodného zasahovania, slobodne poskytovat pravne sluzby doma i za hranicami, bez hrozby
stihania, administrativnej &i trestnopravnej sankcie za konanie, ktoré je v sulade s uznanymi
profesijnymi pravidlami, Standardmi a etikou. V pripade ohrozenia bezpe¢nosti advokatov v reakcii na
plnenie si ich povinnosti musia advokati pozivat dostatoénu ochranu zo strany prisludnych organov.
Advokat by nemal byt stotozfiovany so svojim klientom a €innostou klientov z dévodu, Ze poskytuje
pravne sluzby tymto osobam. Advokatom musi byt uznana imunita v pripade relevantnych vyjadreni
v sudnej sieni vynesenych v dobrej viere. PrisluSné organy musia advokatom zabezpedit' pristup
k informaciam, spisom a dokumentom v dostato€énom predstihu, aby advokat mohol efektivne
zastupovat zaujmy klienta. V neposlednom rade je nevyhnutné spravne pochopit a zabezpedit
reSpektovanie zasady mi¢anlivosti, ktora je povinnostou advokata, slizi ako nastroj pravneho statu a
predstavuje zaklad vztahu dévery medzi advokatom a jeho klientom. Ide o nevyhnutny predpoklad
pristupu k spravodlivosti. Zachovavanie mli€anlivosti nie je len povinnostou advokata, ale aj zakladné
ludské pravo klienta.

Plnohodnotné dosiahnutie stavu pravneho $tatu je nikdy nekonciaca uloha, Co plati aj pre dobre
zakotvené demokracie. Ustava, pravny stat, demokracia — vSetky budu ohrozené, ak budeme ¢akat,

11
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Ze ich zachrani niekto iny. Plati tu zakladné pravidlo - ak sa budeme my starat’ o pravny stat, pravny
Stat sa postara o nas.

12
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SPOLOCENSKY STATUS PRAVNICKYCH PROFESIi ALEBO NA
CO SME V PRIEBEHU CASOV ZABUDL| A ZABUDAT BY SME
NEMALI*

Marek Stevéek

Univerzita Komenského v Bratislave, Pravnicka fakulta

Rad by som svoj prispevok venoval ¢loveku, ktory ma mimoriadne ovplyvnil, a to bola pani
profesorka Alexandra Krskova. Uz ako Student na jej prednaskach som si uvedomoval to, €o sa nam
snazila vStepit’ a aj pri priprave na tento prispevok som Cerpal z jej prac a z toho, ¢o ma naucila.
Nesmierne si ju vazim.

Porusim preto vSetky rétorické pravidla, ktoré su dané pre prednasanie prispevkov, a pointu
odhalim uz teraz, pretoze nazov tohto prispevku obsahuje v podstate inotaj - na ¢o sme v priebehu
¢asu zabudli. Zabudli na noblesu pravnického povolania. A noblesu sme vymenili za remeslo. Toto je
najzakladnejsi problém, okolo ktorého bude oscilovat prakticky cely moj prispevok.

Pravnici momentalne, aj ked je to otazka uz niekolkych storoci, ¢elia zaujimavému paradoxu:
ten paradox spociva v tom, Ze sami seba definujeme ako ludi, bez ktorych spolo¢nost mbéze fungovat
len velmi taZzko, no zarover Celime obrovskej a nebyvalej krize dovery. A v zasade je to pravda.
Postupnou industrializaciou v dne$nej postfaktualnej (alebo akokolvek inak nazveme tuto dobu), dobe
stale viac a viac Celime vyzvam v tom zmysle, Ze skuto€ne sa spolo¢nost’ bez pravnikov nezaobide.
Na druhej strane vidime nepriamu Uumeru v tom, ze ¢im viac nas spolo¢nost potrebuje, tym menej nas
ma rada. Ja sa zamySlam nad tym, preco to tak je. Pre€o Celime takej krize dévery, o ktorej hovorili
aj moji predrec¢nici? Uz pred takmer 4000 rokmi v Chammurapiho zakonniku existovalo ustanovenie,
ktoré sankcionovalo sudcov za svojvolné menenie svojich rozhodnuti. Je to asi najstarSia pravna
pamiatka, o ktorej mdéZeme povedat, Ze obsahuje zmienku o sankcii pre pravnicku profesiu.

Zamyslime sa spolu nad tym, €o to vlastne pravnictvo ako stav a profesia je. Domnievam sa,
aspon z toho mala sociologickych prac, ktoré som mal moznost ¢&itat, Ze pravnici su definovani ako
stav a jednotlivé pravnické profesie sa definuju cez uréité kritéria. Co teda moézeme nazvat profesiou
vo vSeobecnosti, nemusi nevyhnutne obsahovat adjektivum ,pravnicka“ profesia. Sociolégovia
profesiu definuju cez niekolko typickych klu€ovych znakov. Tym prvym znakom profesie je to, ze
vyzaduje dlhodobu a sustavnu pripravu na jej vykonavanie. To, nepochybne, vSetky pravnické
profesie spifiaji. Druhy kluSovy znak spoéiva v tom, Ze vyZaduje intelektudlny potencial.
Ospravedifiujem sa teraz vSetkym takzvanym profesistom, ktorych vychovava napriklad Slovenska
technicka univerzita, ale naozaj, intelektualny potencial je to, ¢o sociolégovia postuluju ako definiény
znak profesie. No a v neposlednom rade, tym tretim bodom je spoloCenska potreba - pretoze
predchadzajuce kritéria mozno spifia vynikajuci tenista, vynikajici $achista, ale nie celkom je to pre
spolo¢nost nevyhnutné, aby sme mali vynikajucich tenistov a vynikajucich Sachistov. Vynikajucich
pravnikov potrebujeme. Je to naliehava a urgentna spolo€enska potreba. Napriek tomu, v priebehu
¢asov, pravnici boli pomerne dost ostrakizovani. V Starom Grécku, spomerite si, ak ste niekto niekedy
¢itali Aristofanove komédie, tak tam ni¢ dobré o pravnikoch nikto nepovedal. Jedna z jeho komédii sa
volala ,Osy*“ a bola o sudcovi, ktory trpel, takpovediac az obsesiou kazdého vzdy za kazdych okolnosti
sudit. A toto sa objavovalo v dejinach v mnohych literarnych pracach, mne utkvel v paméati eSte jeden
moment, a to bolo dielo Francoisa Rabelaisa Gargantua a Pantagruel, kde ak si spominate, tak
prvykrat zaznela otazka, &i vobec potrebujeme pravnikov. Ci nie sU zbytodni a &i prili§ veci
nekomplikuju. Myslim si, Ze do zna¢nej miery si komplikujeme svoje postavenie sami.

Ked som so svojimi kolegami diskutoval o svojom programe a vedeli, ze idem na tuto
konferenciu, tak mi méj kancelar (nepravnik) polozil otazku, odkedy mdézeme vlastne hovorit o

1 Prispevok bol predneseny na plenarnom zasadnuti konferencie Bratislavské pravnické forum 2020,
a pre ucely publikacie bol len mierne Stylisticky upraveny.
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advokatoch ako takych. Odkedy mézeme hovorit, Ze advokat je advokatom? Velmi tazko sa na to
hlada konkrétna odpoved, ale ak hovorime o advokacii, m6zeme o nej ako o stave hovorit mozno
niekde od Starovekého Rima, od konca cisarstva, kedy sa zacali advokati profesionalizovat. Ale
naozajstny boom pravnictva ako stavu, a advokacie ako profesie z tohto stavu vzislého, nastal zhruba
od vrcholiaceho osvietenstva a s tym suvisiacou industrialnou revoluciou v 19. storoci. Inymi slovami,
hovorime o neustalej Specializacii spoloCenskych Cinnosti, ktora stale viac a naliehavejSie vyZzadovala
Specializaciu pravnikov. Nie som si Uplne isty, ¢i mézZeme povedat o konkrétnom historickom okamihu,
Ze toto je moment zrodenia pravnického stavu alebo profesie advokata. Nepochybne tu osvietenstvo
zohralo svoju vyznamnu ulohu, a to v tom, Zze osvietenstvo deklaruje vitazstvo ludského rozumu nad
Cimkolvek inym. A verny svojej vlastnej tradicii samozrejme musim spomenut, Ze vrchol osvietenstva
aracionalizmu je syntetizovany v diele Immanuela Kanta. Prave praca tohto velikdna nesmierne suvisi
s pravnictvom ako stavom. To, na ¢o sme v priebehu ¢asov zabudli vari najviac, je to, ze profesijna
etika pravnika je v podstate deontolégiou - teda etikou povinnosti. Nie utilitaristickou etikou, nie
behavioralnym konceptom, pravnicka etika JE etikou povinnosti. Kant hovori, ze najzakladnejSiu
povinnost mame sami voCi sebe. Tu vidite prvy oxymoron, pravnik by povedal, ako méze mat
povinnost sam k sebe? Povinnost predsa pojmovo vyzaduje subjekt, ktory niekomu nie€o povinuje.
Z hladiska obc&ianskeho prava ak splynie osoba dlznika s osobou veritela v jedno, dochadza k zaniku
zavazku, tak aka povinnost samého k sebe? V moralnej rovine najzakladnejSou povinnostou, ktord
Kant postuluje, je poznat samych seba. A toto je mozno to, na o by sme mohli upriamit’ pozornost
aj pri vychove na8ich Studentov. Poznat sam seba znamena poznat svoje temné stranky i svoje svetlé
stranky, poznat' to, v €om som dobry a vyuZivat to dobro pre spoloénost.

Okrem tych ,klasickych® pravnickych profesii sa dnes urgentne ozyva potreba obnovit v
minulosti naozaj profesiu par excellence, profesiu legislativca. Uvedomme si, kto dnes realne na
Slovensku piSe zakony. M6zeme povedat, ze mame profesijny stav legislativcov, ktori vyzrievaju 20
rokov aby nam napisali brilantny Obciansky zakonnik, Trestny zakon a podobne? Nie. Dnes sa
legislativa ,pacha“ pomerne bezbreho a bez akejkolvek ucty k predpisu samotnému, k pravnictvu ako
takému. A toto povaZujem za velmi kluCové, aby sme sa opéatovne vratili k spominanej pravnickej
noblese, ktora do velmi znaénej miery znamena aj dostojnost. Aby sme si po prirodzenej obrode,
ktorou asi musime prejst ako pravnicky stav, mohli povedat to slavne latinské dignitatis memores, ad
optima intenti, teda pamatajuc na dostojnost, kracame k tomu najlepSiemu.

Kontaktné udaje:

prof. JUDr. Marek Stevéek, PhD.
marek.stevcek@uniba.sk

Univerzita Komenského v Bratislave
Pravnicka fakulta

Safarikovo nam. 6

810 00 Bratislava

Slovenska republika
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PUBLIC INTEREST AS JUSTIFICATION OF LAWYER’S
SOCIETAL ROLE AND HIS INDEPENDENCE, AS WELL AS
FUNDAMENTAL RIGHT OF ACCESS TO A LAWYER

Ranko Pelicari¢

The Council of Bars and Law Societies of Europe

Dear Colleagues, Ladies and Gentlemen,
First of all, let me express my thanks and gratitude to the organizers for this wonderful opportunity to
speak at this high-level Event.

It is my pleasure today to make a presentation to you in my capacity of President of the Council of
Bars and Law Societies of Europe, also known as the “CCBE” and | will use this acronym further in
my speech.

As you know or may know, the CCBE is a private association representing the legal profession before
the European Institutions. Our members are the National Bars and Bar Associations or Law Societies
of 45 European countries.

Indeed, the CCBE membership includes all EU and EEA countries plus Switzerland and additionally,
the CCBE has as observer and associate members, the National Bars of 13 Council of Europe
member countries, who are not in the EU or in the EEA.

Through these members, the CCBE represents more than 1,2 million European lawyers. The CCBE
acts therefore — and is also recognised — as “the Voice of the European Lawyers”.

The role and mission of the CCBE is to defend and promote the human rights as well as the
fundamental freedoms of individuals and entities through the promotion and defence of the role and
intervention of lawyers in our European society.

The CCBE shares the same values as the EU and the Council of Europe which are:
1. Human Rights,
2. Rule of Law and
3. Democracy.

Indeed, one of the statutory roles of the CCBE is “To monitor actively the defence of the rule of law,
the protection of the fundamental and human rights and freedoms, including the right of access to
justice and protection of the client, and the protection of the democratic values inextricably associated
with such rights.”

The CCBE is therefore a policy-oriented organisation: through our interaction with law makers and
opinion leaders, we constantly remind them of the importance of Rule of Law and of the respect of
Human Rights, as we have the impression that Rule of Law and Human Rights are more and more
disregarded and forgotten.

It is the role of the lawyers, of the Bars and of the CCBE to defend and strengthen Rule of Law and
Human Rights as they are the fundamental pillars — as we will further develop — of the role and mission
of the Lawyers in our society.

This brings me to the subject of my presentation today.

Lawyers essentially represent and defend PRIVATE interests and rights. Nevertheless, their role and
intervention are equally of PUBLIC interest. How can a lawyer, while defending private interests,
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contribute actively and effectively to the public interest? This seemingly contradictory aspect of the
lawyers’ profession is fascinating. | will try to explain why.

How do lawyers relate to the public interest?

Through their services to individuals and entities, lawyers contribute in many ways to the public
interest.

As Actors of effective Private Justice, through legal advice, guidance and support, lawyers ensure
better compliance with the legal framework, contribute to legality and legal certainty of private
undertakings, and prevent potential disputes and conflicts. This, in turn, contributes to smooth social
and economic exchanges and to economic stability.

In cross border exchanges, the intervention of lawyers in complex legal structures provides better
understanding and confidence, leading to supportive commitment, which strengthens mutual trust and
cooperation.

When representing clients before courts and administrations, lawyers exchange with courts and
administration in a professional and timely way. This enables a swift and adequate administration of
justice.

Lawyers assist courts and judges in assessing often complex legal issues and in deciding upon often
conflicting matters of public interest.

However, the most specific contribution of the lawyer to the public interest lies in the potential role to
help citizens challenging decisions made by authorities and holding the latter accountable for their
actions.

If damages would result from government decisions for individuals or entities, or if such government
decisions would lead to infringements of their right and freedoms, these individuals and entities must
be allowed to bring their quest for review or compensation before an independent court or judge,
asking them to hold the government accountable for their actions.

Courts and judges can indeed hold the governments and authorities liable, but they cannot take the
initiative to bring them before Justice. Indeed, judges have total impartiality and objectivity to observe.
Bringing governments and authorities to Justice requires, in most cases, the intervention, assistance
and support of a lawyer. Access to a lawyer is therefore a fundamental condition for ensuring proper
Access to Justice and respect for the Rule of Law.

Furthermore, lawyers are in the best position to challenge before courts new national legislation that
undermines basic principles of human rights and the rule of law.

In this light, lawyers are, with judges and prosecutors, corner stones upon which the solid edifice of
human rights and the rule of law rests. Lawyers are indeed crucial Actors of Justice.

In a modern liberal democracy, based on the principles of the rule of law, this role of the lawyers
constitutes an essential contribution to the rule of law.

The effective functioning of the rule of law is a matter of public interest: it contributes to the public trust
and confidence in the fair functioning of the state’s institutions.

Furthermore, the fact that the rule of law is well-respected contributes to mutual trust between member
states in, for example, the Internal Market.

But, even broader, it helps attracting foreign investments from over the world, as investors are ensured
of effective judicial protection. This in turn leads to job-creation, economic prosperity and welfare.

This is what is called “the public interest in the Rule of Law”.
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1) Access to an independent lawyer

Since the intervention of lawyers serves the public interest in the rule of law, this has consequences
for the professional status of the lawyer.

The public interest role of the lawyer requires 2 guarantees:
1) Individuals and entities must have the absolute right to access a lawyer, of their choice,
2) the lawyer is totally independent of the relevant authorities or government.

The right of access to a lawyer has been confirmed in caselaw before the European Courts.

In the judgment of Golder v. the United Kingdom on 21 February 1975, the European Court of Human
Rights (ECHR) already ruled that the right of effective access to the courts implies the right to be
assisted before the court by an independent lawyer allowing the accused of benefiting from “concrete
and effective” defence

Also the Court of Justice of the European Union considers the independence of the lawyer as a
fundamental guarantee for the rights of defence of accused parties (CJEU 19 February 2002,
judgement no. C-309/99 Wouters; CJEU 26 June 2007, judgement no. C-305/05, §32; CJEU 6
September 2012, nos. judgements C-422/11 P and C-423/11 P, §§ 18 and 44)

The right of access to a lawyer is further enshrined in — between others — Directive 2013/48/EU of 22
October 2013 on the right of access to a lawyer in criminal proceedings.

This directive is one of the procedural safeguards in criminal matters for which the EU has
organised common minimum standards applicable in all Member States. These standards aim to
ensure a climate of mutual trust in the criminal proceedings in other Member States and this mutual
trust, as seen before, contributes to the public interest.

The lawyer’s independence must be interpreted in the widest sense of the word: from the
government, the court and the public prosecutor, as well as from the enforcing authority, and even
from the legislative authority.

The best guarantees for the lawyer’s independence are delivered by the professional regulation and
supervision, often organised by the Bar.

Understandably, the independence of the Bar constitutes a necessary guarantee to the
independence of the lawyer, as confirmed by the ECHR - in the case Van der Mussele v. Belgium,
from 239 November 1983.

2) How does the professional regulation of lawyers relate to Public Interest?

Just like is the case for judges and prosecutors, the legal profession must be organised in such a way
that individuals and entities can indeed count on an independent lawyer, especially in their pursuit of
justice.

Therefore, the legal profession is organised as a liberal profession, excluding any ties with authorities.
The profession is subject to self-governance and self-regulation or, at least, co-regulation. Lawyers
are subject to independent disciplinary bodies or at least procedures involving independent judges.

This design of the legal profession aims at limiting the intervention of governments and authorities in
the access to and exercise of the profession. It prevents their potential direct interference in
disciplinary proceedings aiming at removing lawyers from a specific, delicate, case or at excluding too
annoying lawyers definitely from their function.

And as other individuals with public responsibilities, lawyers are obliged to conduct themselves
according to — elevated — ethical standards.
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These standards tend to ensure towards clients a proper practice of the lawyer’'s profession and a
professional behaviour of the lawyer. They introduce requirements regarding competence, capacity,
integrity and attitude of the legal professional.

In most Member States, the Bar is the authority which entrusted with the responsibility of adopting
regulations designed to ensure the proper practice of the profession. In this regard, the essential task
of Bars, of which every lawyer must be a member, is to ensure that the intervention of the lawyer is
always done with only the interest of the client in mind.

The client-lawyer relation is the main driver of the professional organisation and regulation of the
lawyer’s profession. The professional regulation must ensure that this relation is indeed based on
trust, quality, discretion, empathy, as well as absence of conflict of interest.

Therefore, the essential rules adopted for that purpose are the duty to act for clients in complete
independence and in their sole interest, the duty to avoid all risk of conflict of interest, and the duty to
observe strict professional secrecy. (see the Wouters judgment of the CIJEU of 19 February 2002, C
309/99, §100).

The supervision of the activities and failings of the lawyer is not left up to the government or the judicial
authorities, but to an independent legal entity or collaborative association of lawyers, often the Bars.

Furthermore, the Bars as professional organisations are representing their members/lawyers
collectively vis-a-vis authorities and third parties. This representative role is to make sure that no
action or legislative initiative of the government, related to the legal profession or to legal services,
would limit in any way the services and guarantees, which a citizen is entitled to expect when calling
upon the support of a lawyer.

To prevent such an intervention of the government or authorities, Bars must also, through adequate
self-regulation and supervision, ensure that the quality or behaviour of lawyers is adequate.

The Court of Justice has decided on several occasions that the application of professional rules to
lawyers, i.e. that the rules regarding organisation, qualifications, professional ethics, supervision and
liability, serve a goal of general interest. According to the Court, the application of these professional
rules offers the end-consumers of legal services the requisite guarantee of integrity and experience,
and thus contributes to the proper administration of justice (CJEU 12 December 1996,
Judgement C-3/95, Reiseblro Broede, §38.)

It is for the Bars (and Member States) to determine the level of protection which they wish to attach
to the public interest objectives and to determine the appropriate level of regulation, and this brings
me to the Directive on proportionality.

3) The proportionality of professional (self) regulation

DIRECTIVE (EU) 2018/958 of 28 June 2018 introduces the obligation of a proportionality test before
adoption of new regulation of professions.

Itis necessary to ensure that new professional rules are justified by public interest objectives (such
as public policy, public security and public health) or by overriding reasons in the public interest.

The following overriding reasons in the public interest, recognised by the Court of Justice, are
relevant for the lawyer’s profession:

e the protection of consumers;

e the safeguarding of the proper administration of justice;

e ensuring the fairness of trade transactions;

e intellectual property;

e social policy objectives.
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The assessment of proportionality must be carried out in an objective and independent manner. When
a profession, like the legal profession, is regulated indirectly by a specific professional body (such as
the Bar), it is important to consider the opinion of these regulatory bodies or professional
organisations, whose proximity to local conditions and specialised knowledge make them better
placed to identify the best way of meeting the public interest objectives.

The European Commission fears however that these professional bodies could make rules providing
more benefits to established operators, at the expense of new market entrants.

| allow myself to repeat again: the role of our professional organisations and of our self-regulation is
to ensure that no legislative initiative related to the legal profession, would limit in any way the
services and guarantees which a citizen is entitled to expect, when calling upon the services
of a lawyer. In other words, our Bars and Professional organisations are obliged to subject their
assessment and their opinion about forthcoming regulation to only the public interest in the Rule of
Law.

Based on the CJEU’s case law, the following elements, amongst others, are to be considered by the
Bars as overriding reasons in the general interest in the Rule of Law:

- sound administration of justice,

- protection of consumers of legal services,

- proper practice of the legal profession,

- independence of lawyers,

- duty to act in the sole interest of clients,

- observance of the duty to avoid any risk of conflict of interest, and

- strict observance of professional secrecy.

4) Public interest and the rule of law

It may be obvious that ‘rule of law’ and ‘public interest’ are not identical concepts. That is why | referred
the “public interest in the rule of law”. The relation between public interest and the rule of law is also
not always evident and can be compromised in particular situations.

For example, in some — even European — countries, the arrival to power — through perfectly democratic
elections — of illiberal governments has led those governments to justify some of their actions with the
“public interest” and base this "public interest" on the fact that they were elected by a majority voting.
It seems that those governments make a confusion of “public interest” with “the interest of the public”
(meaning the majority by which they have been elected). Are these 2 notions necessarily synonyms?

What if the “interests of the public or majority” would lead to clearly discriminatory measures towards
minorities or would jeopardise access to Justice or the access to other elementary aspects of human
rights protection? In such a case, my answer would be “no” — this cannot be in the “public or general”
interest.

Therefore, it seems to me that calling upon the reasons of “public interests” by governments and
authorities in order to justify some questionable measures, must always be subject to review by
independent and impartial courts and authorities. This requires that lawyers must always be allowed
to challenge those measures and their justification before the courts.

Some — illiberal — governments have criticized the principle of review by independent and impatrtial
courts and claiming that it is a “Dicastocratie”: the government by judges.

A court’s review, however, does not replace the government’s acts or decisions. The court can

eventually annul such an act, but only as a result of an assessment of the act’s non-compliance with
higher norms and fundamental rights, enshrined in national and international law.

19



Zbornik z medzinarodnej vedeckej konferencie Bratislavské pravnické forum 2020

And this is the foundation of the Rule of Law and its normal effective judicial protection. This is, ladies
and gentlemen, dear colleagues, in the public interest in the rule of law.

| thank you very much for your attention.
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TOUS POUR UN, UN POUR TOUS? THE NECESSARILY
CONVERGENT ROLES OF ECJ,COMMISSION, NATIONAL
COURTS AND LAWYERS IN RESISTING DEMOCRATIC
BACKSLIDING

Bernardo Cortese

University of Padova, School of Law

Abstract:

In my brief contribution to the general section of 2020 Bratislava Legal Forum | will try to draw
some general lessons from Polish cases on the independence of the judiciary, which were dealt with
in recent times by the European Court of justice.

I will start from the international (political) dimension, just to see that it is not the most appropriate
one to effectively deal with serious rule of law problems that may arise in member States. | will then
move to the interindividual dimension, to see how it can help to overcome the limits of the international
political one, how it reinforces the international legal remedies, and how it can be reinforced, on its
turn, by such external dimension. In light of the general object of this year’s conference, | will finally
stress that the role of lawyers, although not evident at first sight, is an important one in the collective
and necessarily coordinated action required to cope with national measures not in line with the
common rule of law requirements.

Key words:
EU Law, Rule of Law, Independence of the Judiciary, European Court of justice, National Courts as
EU Courts, Preliminary Ruling, Action of Infringement, Interim Relief

1.1 Introduction

My intervention will try to draw some general lessons from the cases on the independence of
the judiciary, which were dealt with in recent times by the European Court of justice, with special
reference to the Polish constitutional crisis.

| will start from the international dimension, just to see that it is not the most appropriate one to
effectively deal with serious rule of law problems that may arise in member States. | will then move to
the interindividual dimension of EU law, to see how it can help to overcome the limits of the
international political one, how it reinforces the “international” judicial remedies present in the EU
system, and how it can be reinforced, on its turn, by the international law dimension still present in EU
law. The role of lawyers, although not evident at first sight, will emerge as an important one in the
collective and necessarily coordinated action required to cope with national measures not in line with
the common rule of law requirements.

1.2 The weaknesses of the EU international tools meant to counter democratic
backsliding

The starting point is the observation that international soft- and hard-law tools made available
by both the Council of Europe and EU laws, and directed at inducing an EU member State (ruling
majority) to abandon an authoritarian path it has entered into, risk being essentially non-effective, as
they might embolden that ruling majority in a nationalist defense of the State against what can be
depicted (and perceived by their supporters in the national political arena) as external enemies. This
is essentially what happened in the Hungarian case?.

1 Cf. ADAMSKI, D., The Social Contract of Democratic Backsliding in the “New EU” Countries. In
Common Market Law Review. Vol. 56, 2019, pp. 623-666.
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The first alarm bell will normally resound at the Council of Europe level. The European
Commission for Democracy through Law, also known as Venice Commission, is the first institutional
element of the grande Europe to tackle democratic backsliding moves of its members, as it is
institutionally set to deal with such issues. Its (non-political) composition, and the way in which it
operates, through a reasoned, complex dialogue with the national authorities (and civil society) of the
“target” State, either ensure success in bringing the situation back to a tolerable state of the matter,
or testify the unredeemable character of the “political sin” which is perpetrated in that State: if there’s
no change in direction then, it means we are getting too close to...the event horizon, and any
subsequent external move will quite likely be attracted into the nationalist black hole and transformed
into political arguments to foster the democratic backsliding.

So, when it comes then to the EU, any European Parliament resolutions, any European
Commission recommendations based on the Rule of Law Dialogue framework, or any informal
suasion possibly exercised by other member States leaders, all risk remaining unheard, and
ineffective.

When this happens, either the “nuclear option” of art. 7 TEU is used — something which, in the
current state of affairs, is absolutely unlikely - or any solution has to come from elsewhere: not from
the international (political or legal) level.

1.3 The need to mobilize the internal level: The duty of constitutional resistance

When the nationalist capture of a given political system makes it useless for international actors
to try and induce a restoration of a sound democratic environment, coherent with the common rule of
law principles, the solution has to come from “inside”: from an internal legal (and socio-political)
dimension, directly involving the individuals.

This means essentially two things.

The first, rather evident internal dimension that could induce a change in a democratic
backsliding situation in a given EU member State, is the socio-institutional substrate and machinery
upon which, and through which, that member State is built. It is for the free press and medias to inform
on the threats such choices present for the society and its ultimate wellbeing. It is for the social groups
who will feel the ultimate damage of authoritarian choices, be it directly in terms of interests affected,
or indirectly in terms of values trampled, to unite and punish such choices in the ballot cabins. Of
course, both the free press’ and the electoral body’s reactions are easier said than done, as the direct
or indirect influence over information outlets is often the first step through which autocratic
governments consolidate their grip over the relevant national society.

If democratic institutions pervert themselves into autocratic mode, and succeed in corrupting the
normal chain of democratic accountability, affected social groups, and the society at large, will then
have to resort to other forms of non-violent resistance, directed at restoring the constitutional order,
keeping in mind that resistance to the abuses of power, including by a formally democratic
government, that result in thrashing the unalienable rights of the individuals, lies at the core of any
constitutional system since the American Declaration of Independence? and the French Déclaration
des Droits de 'Homme et du Citoyen of 17982,

2 The second paragraph thereof reads as follows: “We hold these truths to be self-evident, that all
men are created equal, that they are endowed by their Creator with certain unalienable rights, that
among these are life, liberty, and the pursuit of happiness. That, to secure these rights, governments
are instituted among men, deriving their just powers from the consent of the governed. That, whenever
any form of government becomes destructive of these ends, it is the right of the people to alter or to
abolish it, and to institute new government, laying its foundation on such principles [...]".

3 | refer in particular to Art. 2 thereof, according to which: “Le but de toute association politique est la
conservation des droits naturels etimprescriptibles de I'Homme. Ces droits sont la liberté, la propriété,
la sOreté, et |a résistance a I'oppression” (stressing added).
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This is true no matter whether that principle is expressly declared in the relevant national
constitutional provisions, as in Art. 20, para. 4 of the German Grundgesetz?*, or anyway implied by the
very essence of constitutionalism®.

Of course, constitutional resistance should first of all take place through the rule of law
mechanisms that are there to protect individual rights even against the will of a majority: courts are,
therefore, at the forefront of that duty to resist, through constitutional means, to the perversion of
democracy.

Now, what makes the autocratic shifts currently taking place in Hungary and in Poland
particularly dangerous and insidious is that they are indeed axed on the dismantling of judicial
independence. This renders any form of institutional resistance to such autocratic shifts more difficult,
but not impossible, as the Polish case proves.

1.4 A second level of “internal” resistance: The EU interindividual legal order as a
constitutional order

The Polish crisis, moreover, shows the operation of a second “internal” level that can (and
should) be involved in the resistance against a democratic backsliding in an EU member state. It is
the EU legal system in its interindividual (or quasi-federal) dimension®. It is an internal institutional
dimension which is less evident, but it has proven in recent times to be almost as important an element
of constitutional resistance to autocratic changes in EU member States, as is the State internal
constitutional system of the concerned member State. Its essence lies in the fundamental link existing
between the national courts and the European Court of justice, and in the capability of this quasi-
federal EU judicial system to short-circuit the difference between international and internal control
mechanisms.

One has to be frank: probably nobody in the interested governmental circles, nor in the European
Commission college of commissioners, had counted with a bold and effective intervention by the Court
of justice in the matter, capable of giving rise to a kind of ... “tactical” nuclear weapon, very different
in its functioning from the “strategic” one foreseen by Art. 7 TEU, but almost as powerful and, what
really matters... fully operational.

So, how to explain the dramatic developments that made it possible for the Court of justice to
effectively impose a U turn to the Polish ruling majority on the law reforming the Supreme Court and,
more generally, to cast a doubt on the feasibility of that ruling majority project to tame Polish national
courts, by essentially abolishing judicial independence, despite the stalemate of Art. 7 TEU political
and essentially intergovernmental procedure? Was it a revolutionary attitude that moved the ECJ?
Was it a judicial coup d’Etat, to borrow an expression coined by the British legal thinking??

The answer is a clear no.

The elements necessary to induce such a powerful and effective reaction by the EU jurisdictional
system were all already on the table; what was needed, was a kind of spark that would make the

4 Article 20 Grundgesetz reads as follows: “1) Die Bundesrepublik Deutschland ist ein demokratischer
und sozialer Bundesstaat. - (2) Alle Staatsgewalt geht vom Volke aus. Sie wird vom Volke in Wahlen
und Abstimmungen und durch besondere Organe der Gesetzgebung, der vollziehenden Gewalt und
der Rechtsprechung ausgetbt. - (3) Die Gesetzgebung ist an die verfassungsmagige Ordnung, die
vollziehende Gewalt und die Rechtsprechung sind an Gesetz und Recht gebunden. - (4) Gegen jeden,
der es unternimmt, diese Ordnung zu beseitigen, haben alle Deutschen das Recht zum Widerstand,
wenn andere Abhilfe nicht méglich ist.” (stressing added).

5 As for instance in the Italian post fascist constitutional setting: see CARLASSARE, L., Stati di
eccezione e sospensione delle garanzie costituzionali secondo Mortati, in GALIZIA, M., GROSSI, P.,
Eds., Il pensiero giuridico di Costantino Mortati. Milano: Giuffré, 1990, 646 pages, pp. 479-490, at p.
490.

6 To define the different layers of international and interindividual law involved in the EU integration
process, | refer to CORTESE, B., A la recherche d’un parcours d’autoconstitution de I'ordre juridique
interindividuel européen: essai d’une lecture pluraliste 50 ans aprés Van Gend en Loos et Costa. In |l
diritto dell'Unione europea, 2015, pp. 271-315.

7 STONE-SWEET, A., The Juridical Coup d’Etat and the Problem of Authority. In German Law Journal,
2007, pp. 915-927.
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reaction possible. That spark came, in this case, first from the... Irish High Court in Dublin, and then
from the Sad Najwyzszy, the Polish Supreme Court, together with some other Polish tribunals, and
set a kind of chain reaction that blurred the lines of different jurisdictional settings and procedures: the
international style action of infringement foreseen by Art. 258 TFEU, and the “private attorney general’
setting® of Art. 267 TFEU references for preliminary ruling.

But let’s find out the fundamental elements that made this reaction possible.

First of all, it has to be noted that participation in the EU by its member States means acceptance
of the “new” interindividual legal order designed by the ECJ case law dating back to van Gend en
Loos®, Costa/ENEL??, Simmenthal'? ... Acceding to the EU after those judgments — or remaining in it
for original member States — unequivocally means for a member State accepting the unfolding in its
territory of an autonomous legal system where the individual is a full subject, on the same footing as
sovereign States.

The European Court of justice is the final guarantor of the legality of this new system, and it is
endowed, together with member States’ courts operating as juges euopéens de droit commun*?, with
the task of ensuring respect of EU based individual rights.

Supremacy of EU law, disapplication of contrasting national legislation, and the autonomous
powers recognized to national courts, in derogation to the principle of judicial autonomy, in order to
ensure the effectiveness of the EU legal order, are the watermarks of this system. As a consequence,
sovereignty - intended as the exclusive power of the State to govern individuals who are present in its
territory'® - has no longer any significance in deciding whether the will of a national Parliament should
be respected or not, if it violates directly applicable rules or principles of EU law'.

This is true in general, even when the issues at stake are... as societally irrelevant as the
payment of a slight increase in a duty on ureaformaldehyde (van Gend en Loos). It is therefore all the
more true when the relevant national legislation is found to be in contrast with one of the fundamental
constitutional principles of the EU interindividual legal order: the independence of the judiciary called
to ensure the “effective legal protection” of individual rights stemming from EU law, as foreseen by the
second “prong” of Art. 19 TEU.

Now, that second “prong” of Art. 19 TEU was introduced in Lisbon as a codification of the
principle already affirmed by the Court of justice in its 2002 Union de Pequefios Agricultores
judgment!®. There, the Court clearly sets a constitutional (federal) requirement on member States’
legal systems: in drafting their national judicial systems, member States have to ensure effective
judicial protection of individuals. This implies the necessary respect of the independence of the
judiciary, as a prerequisite for the protection to be effective and judicial®.

It is the whole judicial system of EU member States that needs to be structured in accordance
with such principles, as it is structurally called upon to enforce EU law: neither Art. 51 of the Charter,
nor any derogatory Protocol to the Charter, can thus be invoked against this conclusion.

8 WEILER, J.H.H., Revisiting Van Gend en Loos: Subjectifying and Objectifying the Individual. In
TIZZANO, A., KOKOTT, J., PRECHAL, S., dir., Cour de Justice de I'Union européenne, 50.me
Anniversaire de I'arrét van Gend en Loos, 1963-2013, Actes du colloque, Luxembourg, 13 Mai 2013.
Luxembourg: Office des Publications UE, 2013, 316 pages, pp. 12-21, at p. 13

9 Case 26/62, van Gend en Loos, [1962] ECR 1.

10 Case 6/64, Costa / ENEL, [1964] ECR 585.

11 Case 106/77, Simmenthal, [1978] ECR 629.

12 See notably Opinion 2/13, Accession of the European Union to the European Convention for the
Protection of Human Rights and Fundamental Freedoms, ECR (electronic): ECLI:EU:C:2014:2454,
paras 174-176.

13 ARANGIO-RUIZ, G., Le domaine réservé. L'organisation internationale et le rapport entre droit
international et droit interne. Cours général de droit international public. In Recueil des cours de
I'Academie de Droit International de La Haye. Volume 225 (1990), pp. 9-484, at pp. 461 ff.

14 CORTESE, B, L'ordinamento dell’'Unione europea, tra autocostituzione, collaborazione e
autonomia. Turin: Giappichelli, 2018, 350 pages, at pp. 33 ff., 287 ff.

15 Case C-50/00 P, Union de Pequerios Agricultores, [2002] ECR 1-6677.

16 Case C-64/16, Associagdo Sindical dos Juizes Portugueses, ECLI:EU:C:2018:117.
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15 Art. 258 TFUE versus Art. 267 TFUE: Emboldening the international watchdog thanks
to the internal stings

This being said, one has to observe that, in general, the remedies for a breach of Art. 19 TEU
by member States may vary, depending on the individual legal dimension involved in the application
of the contested national measures.

As long as there’s no individual dimension actually involved, the only available remedy would in
principle be that of an infringement action, that is to say, a hard-law remedy quite firmly anchored in
the international law dimension of the EU. Is such a case, it would be up to the Commission, according
to Art. 258 TFEU, to raise the question. The Commission, however, might well be tempted to avoid
confrontation.

A non-confrontational mood by that Institution might even imply the (formally admissible) choice
not to use the infringement procedure, and to prefer instead relying on the soft-law Rule of Law
Dialogue framework. This is precisely what happened in the first two and a half years of the Polish
constitutional crisis, from November/December 2015, until July 2018!

Even if and when art. 258 TFEU is activated by the Commission, as the Hungarian case on
forced retirement of judges shows very well, a non-confrontational mood might result in the decision
to rely on sectoral EU legislation like the antidiscrimination on work 2000/78 directive, as the
parameter to assess the national measure, without any reference to the principles enshrined in Arts.
2 TEU, Art. 19 TFEU, and or Art. 47 of the Charter. Talking of discrimination on the ground of age on
the place of employment, without stressing the threat to the independence of the judiciary as a
precondition for the rule of law in a democratic society, essentially means downgrading the case.

Adopting a non-confrontational mood further might mean that the Commission will not ask for
interim measures. This, again, is what happened in the Hungarian case leading, in the end, to a pyrrhic
victory?’.

Of course, the Commission might decide to play seriously its game, as it finally did by bringing
its action for infringement against Poland in the case of the forced retirement of the Supreme Court
judges, and asking the Court to grant interim relief. Such an attitude, however, cannot be taken for
granted, especially with the current European Commission. Just think of how complicated was the
confirmation process before the European Parliament, and realize that it was in the end dependent
on the approval by some of the leading actors of the democratic backlash?...

So, to sum up, even when you leave the political setting of Art. 7 TEU hard mechanisms, or the
diplomatic suasion approach involved in the Rule of Law Dialogue, you don’t have any guarantee of
effectiveness, as long as the dispute remains firmly anchored in the international law dimension of the
European Union — as it still is, when Art. 258 TEU alone is activated.

Things change, however, if an individual dimension is there, and that the violation of an individual
right is actually complained of before a national court. In such case, it becomes possible for that
national court to address the European Court of justice via Art. 267 TFUE.

This might, on one side, significantly ease the possibility that the Court of justice step in in such
politically sensitive cases; on the other side, and as a consequence of the Court’s involvement, this
might set the tune in the Commission for a bolder approach.

Now, when it comes to national measures endangering the judicial independence of the national
courts of a given member State, it might not be so immediate to find the setting in which the violation
of an individual right arises before a national court, and to have this happen before it is too late. At the
same time, itis true that some kind of innovative litigation approach is often at hand, that might enable
the proposition of a reference for a preliminary ruling. It is difficult to imagine a situation where no EU
based individual rights, including the same rights of the individuals serving as judges, are touched by
an illiberal reform excessively limiting the independence of the judiciary.

Once the European Court of justice confirms that the relevant national measures restricting the
courts’ independence violate Art. 19 TEU, national courts will then have a legal (and authoritative)
push to disapply such national rules (as in the cases on the independence of the disciplinary chamber

17| refer here to case C-286/12, Commission v. Hungary, ECLI:EU:C:2012:687.
18 See the news article published on 17.7.2017 by EUobserver: ZALAN, E., PiS & Fidesz claim credit
for von der Leyen victory. Available at < https://euobserver.com/political/145489 >.
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of the Polish Supreme Court, and on the forced pensioning of the Polish Supreme Court's members?®),
without having to fear disciplinary consequences?°.

If they follow this path, they will not only have the ECJ at their side, and succeed in “resisting”
to suchiilliberal reforms in individual cases. They will at the same time drive the European Commission
to use its power of initiating an infringement action, and to do it in a very effective way.

1.6 The entanglement between “internal” and “international” judicial procedures in the
EU: Art. 267 TFEU reinforcing Art. 258 TFEU... and Art. 279 TFEU reinforcing them
all.

It is quite reasonable to assume that the Irish High Court referral in the Celmer case, at the end
of March 201822, followed the 12 April order of the Court of justice submitting the case to an urgent
procedure??, were two alarm bells loud enough to be heard at the Berleymont building in... Rue de la
loi. And it was of course the answer rendered on July 25™, 2018 by the Grand Chamber of Court of
justice on the merits of the questions raised by the Irish judge?® — an answer clear enough as to its
position towards the Polish reform endangering the independence of the judiciary — to finally propel
the opening of an Art. 258 procedure against Poland.

As the hot question had reached the Court of justice, in that quite unexpected manner, and as
the procedure was submitted to urgent treatment by the Court, the Commission clearly felt to be
itself... en demeure, and finally issued the mise en demeure towards the Polish government on July
the 279, 2018. And when the Court, at the end of July, clearly restated the principles already stemming
from its recent case law on the independence of the judiciary, and called the existence of a reasoned
proposal according to Art. 7 TEU and targeting Poland to be “particularly relevant” for the purpose of
judicially assessing the existence of a “real risk [...] of the fundamental right to a fair trial being
breached”?*, it was high time for the Commission to speed-up, and issue its reasoned opinion in the
infringement pre-contentious phase. And that's what it finally did on the 14" of August.

By that time, the Polish Supreme Court had already referred its first, direct question for a
preliminary ruling to the Court of justice, in the D.S. case®. In fact, by decision of 2 August, deposited
at the registry of the European Court of justice on 9 August, the Sad Najwyzszy requested the ECJ to
rule on the compatibility of the forced, anticipated pensioning of some of its members - sitting in a
chamber that had to adjudicate (unrelated) substantive questions of EU law - with “the second
subparagraph of Article 19(1) TEU, in conjunction with the third subparagraph of Article 4(3) TEU and
Article 2 TEU, the third subparagraph of Article 267 TFEU and Article 47 of the [Charter]”, as well as
with “Article 2, Article 9 and Article 11 of Directive 2000/78, in conjunction with Article 21 of the
Charter”.

The Sad Najwyzszy specifically requested the Court to confirm that a national court had the
power to “suspend of its own motion the application of national provisions which infringe the principle
of the irremovability of judges”.

19 Joined cases C-585/18, C-624/18 and C-625/18, A.K. (Indépendance de la chambre disciplinaire
de la Cour supréme), ECLI:EU:C:2019:982. See also paragraph 7 below.

20 Cf. the Opinion of Advocate general Kokott in case C-658/18, UX / Governo della Repubblica
italiana (Statut des juges de paix italiens), ECLI:EU:C:2020:33, points 114-115, excluding the
admissibility of any disciplinary consequences linked to disapplication of national legislation contrary
to EU law. See moreover, although only with reference to the decision to submit the reference for a
preliminary ruling, joined cases C-558/18 and C-563/18, Miasto towicz and Prokurator Generalny
zastepowany przez Prokurature Krajowg, ECLI:EU:C:2020:234, where the ECJ clearly stated that
“Provisions of national law which expose national judges to disciplinary proceedings as a result of the
fact that they submitted a reference to the Court for a preliminary ruling cannot [ble permitted” (point
58).

21 The Minister for Justice and Equality v. Celmer, [2018] IEHC 153.

22 Case C-216/18 PPU, Minister for Justice and Equality (Deficiencies in the system of justice), order
of the First Chamber of the Court of 12 April 2018, not reported.

23 case C-216/18 PPU, cit., judgment of 25 July 2018, ECLI:EU:C:2018:586.

24 Case C-216/18 PPU, cit., point 61.

%5 Case C-522/18, DS v Zaktad Ubezpieczen Spotecznych Oddziat w Jasle.
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On 26 September, the President of the Court issued an order submitting that request for a
preliminary ruling to an expedited procedure?®: not only the fuse of the bomb was turned on, but time
was running short...?”

Inevitably, then, the infringement action had to be finally brought before the Court of justice: the
application was eventually lodged on the 2nd of October.

But the Commission did more: emboldened by the latest judicial developments, its Legal Service
additionally requested the adoption by the Court of interim measures, in a parallel procédure de référé
based on Art. 279 TFEU. Those measures were granted inaudita altera parte through an Order of the
Vice-President of the Court of 19 November?8, and were later confirmed by the Grand Chamber in its
Order of 17 December 20182°.

The interim relief granted by the Court was radical: Poland was required, inter alia, to suspend
the application of the contested provisions of the Law on the Supreme Court, and “to take all necessary
measures to ensure that the judges of the Sad Najwyzszy (...) concerned by [the contested provisions]
may continue to perform their duties in the positions which they held on 3 April 2018, the date on
which the Law on the Supreme Court entered into force, while continuing to enjoy the same status
and the same rights and working conditions as they did until 3 April 2018”.

No alternative remained to the Polish governing majority than either to disobey the orders of the
Court, or to enact a new law repealing the contested provisions. The latter was the wise choice they
took: the Polish Parliament approved a corresponding bill on the 21 of November, i.e. two days after
the Vice-President Order, and the President of the Republic signed the bill into law on 17 December
2017, i.e. on the same day of the Grand Chamber Order.

As we all know, the judgement on the merits confirmed that Poland had violated the obligation
to ensure the independence of its courts, enshrined in the principle of effective judicial protection
proclaimed by Art. 19 TEU®,

The chronological analysis of the judicial developments we went through, shows an interesting
situation, where the activation of a judicial procedure at the interindividual level of EU law, and the
systemic relevance it acquires through Art. 267 TFUE, reinforces the effectivity of the international law
mechanism set by Arts. 258 ff. TFEU. At the same time, the availability, via Art. 279 TFEU, of a
“centralized” judicial tool for imposing swift interim measures, inherently having erga omnes effects -
and backed by the perspective of a biting astreinte such as that foreseen by the Court’'s Puszcza
Biatowieza Order of November 20173! - shows that the international dimension of the EU law judicial
system is on its turn capable of further reinforcing the effectivity of its internal (interindividual) judicial
remedies.

1.7 The further entanglement between internal and international judicial procedures:
The (lack of) independence of the I1zba Dyscyplinarna

We all understand that this was just a part of a wider chess game. The project to submit the
judiciary to the control of the political power in Poland continued after that setback, and is still going
on.

Other references came from Polish courts still enjoying independence, and other infringement
actions are under way. In particular, the question of the independence of the Disciplinary Chamber of
the Sad Najwyzszy, the Izba Dyscyplinarna, is at the same time the object of another crucial Grand

26 ECLI:EU:C:2018:786.

27 No matter that, for procedural reasons, that case was in the end made the object of an ordonnance
de non lieu (ECLI:EU:C:2020:42), as a consequence of the repeal of the contested provisions, due to
the outcome of the ordre de référé issued in the parallel infringement procedure case we are
discussing.

28 Case C-619/18 R, Order of the Vice-President of the Court of 19 October 2018,
ECLI:EU:C:2018:852.

2% Case C-619/18 R, Order of the Court (Grand Chamber) of 17 December 2018,
ECLI:EU:C:2018:1021.

30 Case C-619/18, Judgment of the Court (Grand Chamber) of 24 June 2019, ECLI:EU:C:2019:531.
31 Case C-441/17 R, Commission v Poland (Puszcza Biatowieza), Order of the Court (Grand
Chamber) of 20 November 2017, ECLI:EU:C:2017:877: for the astreinte, see para. 118.
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Chamber judgment on a reference for a preliminary ruling requested by the Sad Najwyzszy, and of
an action for infringement raised by the Commission.

To appreciate the entanglement between internal and international EU judicial procedures,
dates matter, again.

Between the 30™ of August and the 20™ of September 2018, the Sgd Najwyzszy addressed a
number of related questions for preliminary rulings in three connected cases (A.K. and others), that
were joined by the European Court of justice3?. The three cases dealt with the anticipate pensioning
of a judge of the Supreme Administrative Court and of two judges of the Supreme Court, but they also
directly involved the jurisdiction of the newly created Izba Dyscyplinarna, and the alleged lack of
independence of that Chamber.

The cases, that should have been dealt with by the Izba Dyscyplinarna, were pending before
the lzba Pracy i Ubezpieczen Spotecznych (Social Chamber) of the Sad Najwyzszy. The Social
Chamber referred them to the Court of justice, asking whether the Disciplinary Chamber could be
meant to satisfy the independence requirement stemming from EU law, and if the Social Chamber
could disregard the former’s competence, should it be concluded that the Izba Dyscyplinarna it was
not an independent court.

Some months later, on the 3™ of April, 2019, and on the 17" of July, 2019, the Commission
issued a letter of formal notice, and then a reasoned opinion covering essentially the same issues
raised by the A.K. and others cases, as far as the independence of the Izba Dyscyplinarna was
concerned, and dealt more generally with the new disciplinary regime applicable both to the ordinary
courts and the Supreme Court, for the content of their judicial decisions. The letter of formal notice
was issued a couple of weeks after the publication of the Opinion of Advocate general Tanchev in the
A.K. and others cases®3, containing a damning repudiation of the new Polish disciplinary system.

On 25 October 2019, the Commission finally lodged an application in that second action of
infringement against Poland3*.

On 19 November 2019, the Court of justice issued its judgment in the A.K. and others case®®.
The Court, dealing with the issue of independence of the Izba Dyscyplinarna found that, as a matter
of principle, Art. 47 of the Charter, and the provisions on the judicial remedies contained in the
antidiscrimination Directive 2000/78, on the equal treatment in employment and occupation, “must be
interpreted as precluding cases concerning the application of EU law from falling within the exclusive
jurisdiction of a court which is not an independent and impartial tribunal, within the meaning of the
former provisions”.

Following the necessary subdivision of tasks and competences between national courts and the
ECJ according to Art. 267 TFEU, the Court left it to the discretion of the referring Social Chamber of
the Sad Najwyzszy the actual assessment as to whether the Izba Dyscyplinarna failed to meet the
independence requirements stemming from EU law principles. It gave ample indications, however,
about the fact that it shared the concerns of the referring court.

The ball was then in the camp of the Sad Najwyzszy: as one could expect, its social chamber
did affirm the lack of independency of the Izba Dyscyplinarna, in two judgments of 5 December 2019,
and of 15 January 2020.

Based on both the ECJ judgment of 19 November, and the Sgd Najwyzsz’s judgments of 5
December and 15 January, the Commission complemented its application with a request for interim
relief, initiating a procédure de référé to secure the effectiveness of its action of infringement. It
requested the Court to order Poland to suspend the functioning of the I1zba Dyscyplinarna.

The Grand Chamber of the Court agreed, and on 8 April 2020 it issued the interim order
requested by the Commission38. This is of course based on a prima facie evaluation of the case, but
it is important to stress that the Court did so by hinging, on one side, on its previous judgment in A.K.,
and, on the other side, on the conclusions reached by the Sgd Najwyzsz in its judgments of 5

32 Joined cases C-585/18, C-624/18, and C-625/18, A. K. and Others v Sgd Najwyzszy.

33 Joined cases C-585/18, C-624/18, and C-625/18, A. K. and Others, Opinion of Advocate general
Tanchev, delivered on 27 June 2019 ECLI:EU:C:2019:551.

34 Case C-791/19, OJ 413, p. 36.

35 Judgment in joined cases C-585/18, C-624/18, and C-625/18, ECLI:EU:C:2019:982.

36 ECLI:EU:C:2020:277.
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December and 15 January, applying the principles developed by the ECJ in general to the actual
situation of the Izba Dyscyplinarna.

1.8 Conclusions

The lection we can learn from such cases sounds like the motto of the Dumas’ Musquetaires:
tous pour un, un pour tous. It is necessary that all actors involved cooperate to raise a complex judicial
(and societal) answer to such nefarious reforms, in order to get the awaited rescue by the EU legal
system, when national channels alone are not capable of preserving fundamental constitutional
values.

In this picture, the national courts and the European Court of justice, working together through
the reference for preliminary rulings competence, are at the center of the scene, with the formers
providing the impulses (questions) and the latter clarifying the principles that will then be applied by
those national courts. Their collaborative action at the level of the “internal” EU legal order is then
complemented by the action of the Commission and the same Court of justice at the international level
of the EU law, through swift and effective use of the tools offered by Arts. 258 and 279 TFEU.

What is then the role for national lawyers (advocates)? They are not so visible, at first sight, but
they are indeed one of the main forces behind the scene.

Their role, as individual lawyers, is to push national courts to submit effective referrals to the
Court of justice, in cases where the contested national measures are directly applied, or the negative
effects such measures produce on the independence of the judiciary can reverberate on other
individuals, including in other member States.

At the same time, national lawyers have, as a collective entity, the duty to let their voce be heard
loudly, in the public sphere, by criticizing the national reforms which might put the rule of law at risk.
Such criticism, especially if it is flanked by the magistrates’ criticism, will sound an important alarm
bell for the international and EU technical and political whatchdogs: the Venice Commission, the
European Parliament, and the European Commission at its political level, might realize that an attack
to the principles and values enshrined in Art. 19 TEU is underway, and will be able to react to protect
our common values and interest. If it is true that international soft law reactions might not be enough
to solve hard cases of democratic backlash, nonetheless those reactions do pave the way for bold
assertions by the European Court of justice in Art. 19 TEU cases.
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PRACTICAL CHALLENGES TO THE RULE OF LAW
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Abstract: The rule of law includes two meanings, i.e. the supremacy of regular as opposed to the
arbitrary, that is the supremacy of law, on one hand, and the obedience to the ordinary law, idea that
works within a single regulatory system, on the other hand. Th paper tackles the second meaning.
After a long tradition the legal world assumed the rule of law unchallenged and requiring solely its
enforcement, by using the adequate instruments for this purpose, its shortcomings proved that the
paradigm should be radically changed, in order to render capability to the regulatory system. The
paper discusses the challenges and several conditions that the regulations should meet to overcome
the problems.
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1 THE CONCEPT OF THE RULE OF LAW

Any endeavour in scientific research should start with the establishment of the operating
concepts. The broader the notion, the more difficult to set an ideology from which the applicability
stem from. At apparent, theoretical level, whenever the concept is clear, implementation should follow
in clarity and preciseness. Consequently, the scope of work comprises, in a first tier, the definition of
the rule of law, and, in a second tier, decomposing the definition with the aim to identify the conditions
the rule of law has to meet in order to be effective.

Where the law rules, its effectiveness is ensured by the obedience provided by the citizens of
the state, therefore the respect of the law is of paramount importance, however overlooked and little
emphasized by the legal literature.

1.1 What is the Rule of Law?

The rule of law has essentially two meanings.

The traditional meaning pertains to the constitutional law and regards the supremacy of regular
as opposed to the arbitrary. This definition pertains to the state organization based on a structure of
layered legislation ensued from the supremacy of law. This meaning of the rule of law is not however
the interest of this paper.

The second meaning is stemmed from the power of law and is defined as the obedience to the
ordinary law. The definition regards law as an antidote to chaos and discusses the effectiveness of
law as a tool for implementing social rules.

The supremacy of law works within a single regulatory system, however this not being the key
issue self-sufficient condition to ensure the capability of law.

The main requirements of law that enable its ruling and eliminating the arbitrary in social
interactions pertain to both legislating and enforcing the law. Enacting legislation requires
accessibility, limitation in volume, justice, stability, coherency and effectiveness. The evolution of the
global economy and the national economic system or special circumstances may require additional
conditions the law should fulfil, as discussed below. As regards the application of law, rules arise in
both administrative and judicial (the discussion being extended also to arbitration procedures).

As the force of law resides fundamentally in its capacity to be enforced, there are other
requirements than its enforceability that enable the power of law. Traditionally, the power of law has
been explained in proportionality with the capacity to be put into force by the authorities. However, the
very limitation to this fundamental aspect may and, in actuality, has led to legal force only at apparent
level, the enforceability being added several other requirements, in order to enable the power of law.
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1.2 May the Power of Law Be Weakened?

From the requirements the law has to observe, both substantially and procedurally, result by
the way of opposition the challenges to the rule of law.

The political system is the common challenge to both regulating and enforcing the law. The
legislative and the judicial system ensure, in principle, the supremacy of law by enabling law
obedience by the state’s citizens. The political system should therefore be established in order to
smoothly implement the needs of the state and the society in a flawless process and with maximum
effects.

The power of law is sourced from the power that enacts also in the political system. A powerful,
transparent, efficient legislative system is an important factor in establishing the supremacy of law.

However, the power of law is challenged worldwide despite the fact that the states take
appropriate measures to ensure the rule of law in the sense of its supremacy. The two meanings of
the rule of law differ not only due to the relationship that can be set between them but also due to the
limitations in establishing such relationship and coordination.

Indeed, the limitations of democracy are a distinct source of challenges, some of the
characteristics of the law resulting from the way a democratic legislative system operates, the
legislative cycles, the electoral process and some other trials on legislation being self-induced.

The main effect is that the law often serves the legislative bodies which are preserved by the
very rules they established. This vicious circle cannot be disrupted considering democratic conditions,
self-favouring being the one effect of this system.

1.3 The Risk of Arbitrary

One particularity of the force of law is that it can be analysed at theoretical and practical level
to the avail of discovering different outcomes. The word of law may be failproof powerful at abstract
level, still necessitating support in practicality.

Eventually, even though the disobedience of law has a dissuasive effect de iure, it results
sometimes that that de facto the word of law may be circumvented, by various modalities, hence
having only on paper the intended effect.

The current democratic system is based on objectiveness of the legislative process, this
limiting the arbitrary in transferring the force to the legislation enacted. Moreover, the objectiveness is
also a requirement in order to insure the factual power of law.

Another factor in limiting the risk of arbitrary in the process of enacting legislation is the
requirement that the main legislation shouldn’t observe the electoral cycles. This requirement is the
most difficult to maintain, still of paramount importance in rendering legislation the necessary weight.

In close relationship with the electoral process and the process of enacting legislation is the
instrument of lobbying, a democratic mechanism enabling the swift and efficient implementation of the
needs of the society, the citizens and companies in the legislation. The role of lobbying varies
according to the legislative system of a country; however, it is accepted in various forms and in
different degrees in democratic societies. Lobbying entails certain risks to the legislative process, as
well, as it is associated with economic power which may be misused or even used as a tool of abuse.
A thin red line is therefore imaginable between the reasonable and the arbitrary application of
lobbying, as there also is a thin red line between lobbying and sheer corruption. Moreover, often
corruption is associated with the lobbying method, this challenge being difficult to be addressed in a
clear fashion. To these challenges | propose an agathokakological approach, taking lobbying for what
it is, a complex modality of transferring the interests of the individuals into the legislation by also
preserving the public interest. Clear and efficient filters should be established in promoting legislative
projects, in terms of procedure, access, transparency, balance and other effective criteria.

2 LEGISLATIVE CHALLENGES

The challenges that can be addressed best among the challenges to the rule of law are the
legislative challenges, due to the fact they employ several steps in implementation and strong criteria
to be observed.

The legislative requirements of the law are based on the fact that rules should stem from
authority. Resulting from authority, legislation bear the same authority and the issuer and it is
enhanced by the fashion it is enforced.
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This approach induces the conclusion that a certain expectation is attached to the legislation.
The subjects to the rules are willing to “trade” their liberty of ignoring them for the greater good the
law encloses.

The legislative system is largely based on the confidence in legislation the citizens grant for
their own benefit. Only a trusted law is powerful enough to see the grounds of the rule of law principle.

With this scope, the legal text should fulfil a series of requirements supporting the foundation
of said principle, as follows.

2.1 The Accessibility of Law

Rules should be easy to understand and accessible to citizens not only at formal level. This
requirement enables enforcement by free volition. In case of the contrary, the infringement of law by
accident or, even worse, by the misunderstanding of legal provisions are regrettable and inefficient
consequences, also from the economical perspective.

However, in practice, the acknowledgement of law is increasingly difficult due to various
factors. In Romania, for instance, the public is informed about the legislation enactment by using
specialized platforms (printed and online as for the official version). This doesn’t count for accessibility
at practical level, the platforms not being personalized to the user, nor practicing notifications to the
public. In a regrettable example, Romanian legislation provided by the official platform (the official
bulletin) was not free of charge until a few years ago.

At practical level, the broadcasting of legislation is mainly performed through media, the
dissemination being subject to interpretation, selection and subjectivism. The large volume of enacted
legislation doesn’t ease the accessibility for the general public either.

Dissemination at national or local level, according to the targeted category of citizens and/or
companies and affording effective and non-distorted access to the legislation (primary and secondary)
by the very issuer, including by means of notifications would be a practical solution to attain
accessibility of law.

A different challenge to the accessibility of law occurs for regulating the specialized activities.
Specialization is a commendable, but it may be an impediment in the legislative and judicial process,
the understanding the language representing an important component of the effective access to the
law.

This is the context of discussing the impact of the legal language, also known as legalese, on
the rule of law. The leaden language is a burden not only in judicial and advisory practice, but also in
legislation, having direct impact on the accessibility of law®”. Sophisticated and very technical wording
in legislation has a deterrent effect not only to obeying the law but to its mere... reading. Legalese
discusses the accessibility at a very practical level and the only solution to it is simplifying the
language, the enactment techniques providing various options with this scope.

2.2 The Volume of Regulations

The law should be concise, not prolix, this requirement resulting from the actual capability of
an individual to process information. In the absence of reasonability in the quantity of legislation that
should be observed, the citizen or the company is condemned to either select legislation that is to be
acknowledged or to poorly acknowledge such. This inevitably results in disobedience of law, without
reasonably placing the fault in the individual’s charge.

Nonetheless, both at EU and national level in Romania, the volume of legislation is
overwhelming, placing an unreasonable burden in the charge of the individuals and companies. All
the regulations that have to be observed may form a compendium of enormous proportions,
impossible to be acknowledged at practical level.

In Romania, to start a company has become a nightmare from the perspective of the rules to
follow. The difficulty for the individuals and companies to know the law is rendered from the
conjunction of the volume of information with the actuality of the legal provisions that are subject to
continuous amendment. In the absence of official consolidated versions of the normative, act, keeping
the pace is like working in the Augean Stables.

37 ALMASAN, A. Legal Phrases Having No Meaning Whatsoever, in Analele Universitatii din Bucuresti
seria Drept, 2019, p. 115.
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The volume of legislation may be drastically reduced by using enactment techniques involving
legislative coherence, hence avoiding redundancies. Redundancy is in Romanian legislation reached
the point where repetition with slight variations within the same normative act occurs more than once.
This undesirable effect may be easily avoided by a simple proofing of the legislative draft or a key-
word search. Evidently, this never occurs in the process of legislation.

2.3 The Legislative Coherence

In close correlation with the volume of legislation, its coherence establishes the supremacy of
law and also its accessibility. Several instruments serve the purpose of a coherent legislative system.

The hierarchy of laws is the most important tool in achieving coherence. The most relevant
legal norms ought to subordinate the less relevant ones, and the interpretation of law should follow
this order of importance. This scope is ensured through legislative control, by the constitutional courts,
by case. The role of the constitutive act is paramount with this aim, the clear principles set at
constitutional level being the fundament for attaining consistency.

The legislative consistency is also achieved by keeping in good order the legislation and
avoiding conflict of legal provisions. This objective raises the most important challenges, as the
horizontal consistency is more difficult to be filtered than vertical consistency. The latter can be
fostered by means of constitutional instruments that render solid coherence.

The lack of consistency may lead to disastrous effect. The law cannot be flawed by
contradictions, still, so often this occurs. For instance, coherence is least observed when the
application norm of a government decision entry into force, after said government decision is repealed,
or when the provisions of a normative act contain contrary wording. Various other factors contribute
to the lack of coherence, including the excessive volume of legal norms, the dynamics of legislation,
the harmonization of EU and national law provisions, including the principle of constitutional
autonomy.

The solutions for this challenge are proportionally important to the difficulty they entail. The
remedy to inconsistent legislation is a centralized system operating reasonable filters, based on
principles, such as constitutional control, as well as intrinsic control within the legislative process.

2.4 The Stability of Legislation

The entire political and social system relies on the stability of law. Stability of legislation is a
requirement necessary for the accessibility and coherence, among other principles that ought to
characterize the law.

The legislation rarely resists the test of time. The modern legislative systems have no
resemblance with the laws in the Roman times which were impervious to amendment and abrogation.
The Roman laws resisted though centuries by the way of praetorian interpretation in the same form
they were adopted, without their texts being subject to alteration. They were written in stone for good
reason and they adapted to the new circumstances of each period by using interpretation tools.

This is not the case of modern times that require more significant adaptation to reality and the
technological disruptions.

The modification of laws is inevitable in the XXI century; however, the legislation should only
be amended with the preservation of the stability principle. The stability of the legislative system is a
requirement stemmed from the coherence, and also is the grounds for enabling accessibility and
reasonable volume of legislation. The objectives of stability are even more important when discussing
the economic impact of legislation.

The business environment heavily depends on the stability of legislation. For instance, the
volume of investments also relies on the stability of law, not only with regard to foreign investments,
but with regard to the domestic investments as well. Unstable legislation has a deterrent effect to
financing, regardless small or large operations.

The problem often results from lack of legislative vision that prevents stability. Without a
panoptic image of the scopes of the law, and of the context generating the regulation, the legislation
will always be prone to adjustment. Also, the electoral cycles render instability, hence difficulty in
observing the law.

The solutions to the instability do not arise with ease, as the political system is traditionally set
to the current conditions. However, small steps may enable some results to this end. Abstaining from
legislating in haste, following strict conditions for enactment (such as important legislation should not
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be in the prerogative of the executive bodies, but of the legislative ones), avoiding amendment of law
whenever adjustments by interpretation are possible represent only a few ideas that could enhance
stability.

25 The Justice of Law

Legal rules should be just in order to be respected. This tautology doesn’t deserve discussion
at first glance. However, the law-making process is driven by political reasons, not the ideal of justice,
and it is so often the fairness is lost in that process, in order for some specific interests to be promoted.

Rules should advocate the general welfare. Laws that do not seek the public interest induce a
high amount of disobedience and frustration, the subjects feeling entitled to act regardless. This
shortcoming may be easily avoided by procedural instruments in the legislation process, such as
public consultations, publishing the legislative grounding and other tools aimed to serve transparency.

Rules should follow the general legal principles and exceptions should be thoroughly justified.
The legislation founded on a clear ideology not only serves better the society, it also aids augmenting
the rule of law. Principles are characterized by several traits, including they stand the test of time, they
comply with the concept of just, as they are generally accepted. The legislation should always make
reference to the principles and in case they represent an exception, the legislator should have to
explain the escaping from the principle.

2.6 The Law Effectiveness

The rule of law depends on the effectiveness of legislation.

Effectiveness and enforceability are distinct notions. Whereas enforceability represents the
application of law by using the state force through its authorities (administrative and judicial),
effectiveness regards the aptitude of law of being implemented in reality. Rules without sanction, rules
that are not corroborated or imply contradictions, rules that are solely on paper and without real
application, rules that lack logic and imply difficulty in putting in action do not induce obedience.

The application of law requires intrinsic control (the law should be self-enforceable), not only
external enforceability, its autonomy depending on the wording, the justification, the relationship with
the rest of legislation.

There are quite many normative texts in Romania which do not make sense and lack correlation
with the other laws, are drafted in leaden language, or infringe law principles. A chaotic legal system
may be avoided by correlating implementation with the word of law, by ensuring proportionate and
effective sanctions.

If the rules can be easily circumvented the respect for the law decreases accordingly, therefore
it is of paramount importance to ensure its effectiveness.

2.7 The New Rule of Law

The law should be above the financial power, still... sometimes the regulations serve “the
money”. As economy is governed by fluctuation and competition, favouring leads to asymmetrical
power in lobbying and participation to the law-making process.

In the XXI century the influence is gradually shifting from the state to the large enterprises, who
have the bargaining power to transfer their interests into the legislation. The state subsidies, aids and
other tools of assistance in the benefit of companies perfectly embody the consequences at practical
level of this status quo.

There are many applications of this shift of power towards the private sector of large
corporations. The phrase “too big to fail” is already an accepted policy in regard to insolvency. The
economic crises have been safeguarded by the states (the so called “bail outs”), and the large
corporations have already been endorsed by aid measures preventing their fail in difficult times.

How about the phrase “too big to be disturbed”? Indeed, this already occurs, the most relevant
example being provided by the tax avoidance policies still afforded to those who can employ top-notch
legal service. Whereas tax evasion is illegal, tax avoidance is deemed legal and is operated by
establishing operations on paper in tax havens. Although this appears as a world-wide nuisance, it
seems that the law cannot be adjusted according to the scope of rendering the same circumstances
for all the companies.
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In this regard, solutions are more difficult to find, considering that at practical level control of
the law enforceability has reached the point where jokes on how the legislation is mandatory only for
the feeble have become classic.

2.8 The Rule of Urgency vs the Rule of Law

The current developments of social distancing in the times of a pandemic stem new concerns
in terms of challenges stressed on the rule of law.

The problem seems to be new, and yet not quite so. In extraordinary circumstances, the flaws
of the legal system are only enhanced. To the usual challenges resulted from the faulty enactment,
specific issues are added. The legislators have to tackle new conditions: how to regulate something
one does not fully grasp? All the measures taken world-wide for the mitigation of the pandemic are
aimed to regulate not the virus itself (how could they?), but the conduct of people in regard to the
virus. If medical science does not provide precise answers to how the spread of the virus operate, it
becomes clear that even though social distancing would be the best prevention objective, social
isolation is applied instead, over-reacting to the problem. Hence have appeared all over the globe
legislative solutions that might appear from hilarious to absurd for someone who has just retuned from
Mars.

At practical level, the difference between social distancing and social isolation (lockdown) is...
money. Paradoxically, as the recent lockdown itself has caused the largest economic losses since
WW?2, it was still considered a better alternative to social distancing that requires a tremendous
financial effort. For instance, the minimal workspace needs to expand by two to four times, in order to
ensure the safe personal zone. This triggers larger workspace costs for the employer, or the
alternative of creating shifts, which also may generate the reduction of production/services provided.
Ensuring safety in public transportation also requires the drastic limitation of the people traveling at
once, hence the necessity to augment the transportation means. Attending public events at safe
distance demands the reconfiguration of venues. Enacting laws that require the use of sanitary masks,
gloves or other sanitary precautions entail the provision for said materials for all the citizens. Also, for
so many professional, social or leisure activities, there may not be solutions, regardless the costs.
These are only several of the practical challenges incurred by the pandemic situation. the transposition
into legislation requires taking care of the necessary funding that may not always be available.

Another consequence of the current pandemic situation is that legislation had to be put in place
immediately, in Romania, for instance, this often interfering with the constitutional principle of allowing
minimal time of three days for a normative act to enter into force. In an uncanny situation, for this
reason, there was a three-day void of legislation regulating the pandemic, at the end of emergency
period.

Also, exceptional attention has to be granted when interfering with the fundamental human
rights, so that the restrictions would be proportionate with the security issues at risk. The citizens in
many countries have felt in the recent period that the measures taken had deprived them of some
important human rights and they had not represent the most adequate solutions that could be taken.
This consequence could not be possible if the rule of law was not questionable, and it is the direct
result of the flaws of the legal systems accumulated in time.

The solution in regulating mitigating measures in times of pandemic is as simple, as easily
implementable. This is the high time praxeology should enter full-tread in legislation. Praxeology is
defined as the study of human action and conduct to the effect of the best practical approach. The
science of praxeology purges humanity from cognitive traps, releases the cost efficiency, crowns
logics and leads eventually to a better life. This is the reason, in some countries, the local authorities
have stepped in, regulating with limited application in space, where the law enacted at national level
failed to address the specific local circumstances of the pandemic.

2.9 The Law’s Uncanny Talent to Fight Reality

Which one would win a contest of force: the law of gravity or the law regulating taxes? This is
not a trick question, but a question aimed to make the difference between the laws adopted by the
society and the actual laws that escape the control of the humans, such is the laws of physics.

The legislation can be controlled by people, treading from the paper to the reality by the will of
the enacting body. Nonetheless, legislation not only is absorbed at practical level, but can alter the
reality, sometimes with a favourable effect, sometimes not.
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The real life is often at a different pace than the legislation, many of the rules being in stark
contrast with the common sense. This is the high time this trend should be reverted, in order to enable
the best legal solutions.

The law should be deemed to ease our lives not to render them more complicated. This is an
objective that deserves resolving, especially in times of crisis.

3 THE APPLICATION OF LAW

The application of law is equally important to strengthening the rule of law as is the enactment,
from the application resulting the quality of legislation inspiring respect. There are several instruments
that may be used to this end.

Law practitioners should inspire trust, the noblesse of the legal professions resulting not from
an arrogant conduct, from using a language inaccessible to public or from usurping prerogatives.

The organization of legal professions is the first to address the issues ensued by the
enforcement of law, legal professions being the guarantee granted by the state that the practicing
professionals are authorized, on the grounds of a judicious filter accounting for knowledge, ethics and
the ability to serve best interests. In a country where the selection of legal professionals is flawed, the
consequence of weakening the rule of law doesn'’t fail to show.

Trust stems from the image it should be projected by practitioners - they service the best
application of law. This projection is possible solely if it mirrors the conditions of admission into the
profession and the status of the profession, conclusion valid for lawyer, magistrates, public notaries
and other enforcers of law.

Beyond this preliminary requirement, the application both at administrative and judicial level
entail some other conditions to be met in order for the rule of law to fully operate.

3.1 The Administrative Application

The administrative application is the most complex one, a normal society featuring primarily
administrative implementation, instead of the judicial one. This doesn’t exclude however challenges
in application.

Some areas seem to evade the rule of law (public procurement, corruption in administration).
Despite abundant regulation both at EU and national level, mostly by means of transposition the
community acquis, public procurement appears to eternally provide solutions for the bid rigging,
corruption is far from being eradicated not only in Romania, but almost everywhere in the world. The
problems stem from poor regulation, but in the exemplified cases, at least, the application of law
should serve as guidance for regulation and it doesn'’t, at practical level.

Another challenge results from the relationship between enactment and application.
Administration and policy making are unavoidably linked and in certain occasions, the interest
protected by the policy may conflict with some different legislative interest. For instance, safeguarding
competition and public procurement currently result in serious clashes, as they are separately
regulated. In the provided example, the evident solution would be a complex set of legislation that
combines the rules from the both, at least.

3.2 The Judicial Application

Most of the judicial application challenges are procedural challenges.

The procedure should service the justice, the efficiency, the accessibility and the coherence of
law. Nonetheless, there are many procedural rules that come from tradition but overlook the pace of
modern interactions, and, by preserving principles such as equity, they fail to provide prompt solutions.

Another challenge results from the lack of appropriate funds to administrate justice. The
countries that have found solutions to the overburdening workload of the courts heavily rely on
preliminary procedures in order to diminish a great deal the percentage of cases solved in court.

Evidently, the shortcomings of legislation are perpetuated in enforcement, the interpretation of
unclear, abundant law being almost impossible to conduce consistent application.

The harmonization of the law interpretation in courts is essential for the uniformity in solution.
This requirement regards also the solving of negative and positive conflicts of competence.

Finally, in a democratic society, mass media is greatly influencing the perception of the public
towards the law and the rule of law. Highly mediated cases, the interpretation of law by audio-visual
media and other tools are often used as tools to draw attention to the rule of law. Sometimes,
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legislation is changed further to public protest or media campaigns, the public being a factor that
shouldn’t be neglected in mending the deviations to the rule of law.

4 DO THESE CHALLENGES HAVE SOLUTIONS?

As a general conclusion, there is no panacea that ensures the force of the rule of law. Solutions
result sometimes from outside the legal system. Other times, they require serious financing. Some
solutions could be implemented in a long period of time and there are also solutions that demand
political action as well.

Most of the challenges are not a local issue, but a global one. Some solutions may be specific,
still the experience of other countries always helps. | submit that the experience of one country can
serve by means of comparative law to improvements in almost all areas.

Some of the solutions to the problems have been enunciated in the present paper, without
claiming they adduce fully-proofed resolvent, but being mere starting points for discussion. Other
questions still have to be addressed, one of them being the method to be adopted.

Baby steps versus turning the page are opposite approaching methods, and they both present
advantages and disadvantages. Eventually, the research should employ not only the science of law,
but also other sciences, enabling knowledge on the premises used in order to develop the research
work.

5 THE FUTURE OF THE LEGAL SYSTEM

The legislation should adapt to the evolution of the socio-economic conditions. The current
state of adaptation is insufficient for the compliance with the society’s needs. It is therefore imperative
for the law to endorse the technology in regulating the most appropriate legal solutions.

The disruptive economies radically change the paradigm and they should be the centre of
interest in finding solutions. As a representative example, online trading and financial operations using
cryptocurrencies are far from adequate regulation, and the main reason for such is the poor
understanding of the technical issues.

| submit that, in a worst case scenario, the lack of adaptation will only deepen the current
problems of the legislation and weaken the rule of law.
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Abstract: The interest of the state in achieving the required volume of state budget revenues naturally
conflicts with the opposite interest of taxpayers to pay taxes in the lowest possible amount. In a tax
relation, it is the state that acts superior to the taxpayer and carries out its power over him. The
taxpayer has to protect his own rights in this relation himself, usually with the help of a qualified expert,
an advocate. In this paper, we think about the role of tax law, define the rights of the taxpayer and the
confrontation of the opposite interests of the state and the taxpayer. In two cases, we point out the
irreplaceable role of an advocate in protecting the rights of taxpayers. In the final considerations, we
think about the limits of the protection of the interests of the state in confrontation with the respecting
of the rights of taxpayers.
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1 uvoD

Dane (rovnako ako dalSie druhy prijmov verejnych rozpoc&tov) plnia viaceré funkcie. V zasade
v8ak plati, Ze historicky najstarSou a primarnou je ich fiskalna funkcia®, ktora vyjadruje, Ze
prostrednictvom dani dochadza k materializacii prijmovej stranky Statneho rozpoc¢tu a dalSich ¢lankov
rozpodtove] sustavy $tatu?. Pri priorizovani fiskalnej funkcie dani, takto mozno dane vnimat ako
pravom zakotveny nastroj na odnimanie urcitej €asti zdrojov tym osobam, nad ktorymi §tat vykonava
svoju moc. Odnimanie zdrojov prirodzene nie je samoucelné, kedze na fiskalnu funkciu nadvazujua
dalSie funkcie dani, ako alokac¢na, redistribu¢na, stabilizacna, stimulaéna &i regulaéna.

Vo vztahu k $tatnemu rozpoctu je fiskalna funkcia dani vyvoditelna z ustanoveni kazdoro¢ne
schvalovaného zakona o Stathom rozpocte. Podla zakona €. 468/2019 Z. z. o Statnom rozpocte na
rok 2020, tvoria dariové prijmy viac ako 81% celkovych prijmov Statneho rozpoctu. Priznaénym sa
v tomto smere javi odkazat na slova sudcu NajvysSieho sudu Spojenych Statov americkych Olivera
Wendella Holmesa: dane su to, ¢o platime za civilizovanu spolo¢nost. Bez dani by teda nebol nielen
Stat, ale ani fungujuca civilizovana spolo¢nost.

Zaujem Statu na dosiahnuti pozadovaného objemu prijmov Statneho rozpoétu prirodzene
koliduje s (vacsinovo) opacnym zaujmom dariovych subjektov zaplatit dane v ¢o najnizSej moznej
sume. Na strane danovych subjektov bude ako reprezentant ich prav a pravom chranenych zaujmov
vystupovat ¢asto advokat, ktorého povinnostou je chranit a presadzovat ich prava a zaujmy, a to aj
proti samotnému Statu. V prispevku sa pokusime definovat konflikt kolidujucich zaujmov Statu
a danovych subjektov, primarne a sekundarne prava dafovych subjektov atiez na prikladoch
poukazat na vyznam profesie advokata ako ochrancu prav darnovych subjektov v koliznych
situaciach.

2 SYSTEMOVE VYCHODISKA

2.1 _ Darové pravo v systéme prava
Ulohou dafiového prava je vytvorit a zabezpecit pravne prostredie realne umoznujuce
dosiahnutie planovaného objemu danovych prijmov $tatneho rozpoctu. Vo vztahu k dariovému pravu

1 KAREiKOVA, M. a kol. Teorie finan&niho prava a finanéni védy, s. 150.
2 BABCAK, V. a kol. Finan¢né pravo na Slovensku, s. 166.
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aj preto nikdy nebolo problematické jeho zaradenie medzi odvetvia prava verejného a prava
stkromného, kedZe vzdy bolo vnimané ako odvetvie tvrdého jadra verejného pravas.

V tejto suvislosti je vS8ak namieste blizSie sa pozriet na historicky formované tedrie delby
pravnych odvetvi, resp. objektivneho prava na verejné a sukromné. Aj ked tychto tedrii je viac,
domnievame sa, Ze na Ucely tohto prispevku su ur€ujice dve z nich, zaujmova a mocenska.

V zmysle zaujmovej tedrie, ktora vychadza z Ulpiana, verejné pravo vyjadruje a sleduje zaujem
Statu, resp. celospologensky zaujem, naopak stikromné pravo sleduje zaujem jednotlivca®.

Mocenska tedria (v rovnakom vyzname tedria vztahova, resp. subordinacna) vychadza z toho,
ze tam kde vystupuje Statna moc v nadradenom postaveni vo vztahu k ostatnym subjektom prava,
ide o verejné pravo®. Ak teda maju subjekty v pravnom vztahu nerovné postavenie a jeden z nich je
nadradeny druhému a uplatfiuje vo vztahu k nemu svoju prikazovaciu a donucovaciu moc, ide o vztah
verejnopravny®,

Aplikujuc tieto doktrinalne vychodiska na vztah Statu a darfiového subjektu mozno uzavriet, Ze
Stat v tomto vztahu prostrednictvom sustavy vlastnych organov sleduje vlastné fiskalne zaujmy,
a zérovel vtomto vztahu vystupuje v hierarchicky nadradenom postaveni. Stat ma v dafiovo-
pravnom vztahu kontrolnu, rozhodovaciu a sank&énu pravomoc, pravne prostriedky na mocenské
vynutenie splnenia povinnosti v pripade absencie ich dobrovolného plnenia dariovym subjektom
a obsah tohto vztahu je ur€eny kogentnymi normami len s minimalnymi moznostami odklonov od
tychto noriem. Postavenie Statu a darfiového subjektu teda nie je rovnovazne, a u druhého
menovaného vyrazne prevazuju povinnosti pefiaznej aj nepefiaznej povahy nad jeho opravneniami.

Zmyslom, ucelom a kone¢nym cielom dafiového prava ako suhrnu hmotnopravnych
a procesnych darfovych noriem je primarne zabezpe it readlne naplnenie fiskalnej funkcie dani. Toto
je podmienené viacerymi determinantmi, medzi ktoré mozno zaradit najma: (a) zakonné vyjadrenie
zakladnych prvkov pravnej konstrukcie dani (subjekt, predmet, zaklad a sadzba) a ostatnych prvkov
(napr. oslobodenie od dane), a (b) efektivny vykon spravy dani, ktorej koneCnym ucelom je
zabezpeclenie Uhrady dane v prospech Statneho rozpoctu.

2.2 Ustavnopravne, medzinarodné a zakonné vychodiska

Nielen samotna fiskalna funkcia dani aich vyznam pre verejné rozpocty, ale rovnako
skuto¢nost, Zze ukladanie avymahanie dani zasahuje do sféry zakladnych prav a slobdéd
sukromnopravnych subjektov, su dévodom ich regulacie normami najvyssej pravnej sily.

Z ustavnopravneho hladiska ma ukladanie dani svoj zaklad v &l. 59 ods. 2 Ustavy Slovenskej
republiky (dalej len Ustava), podla ktorého dane a poplatky mozno ukladat len zakonom alebo na
z&klade zakona. Tato ustavna norma vyjadrujuca princip zakonnosti ukladania dani a poplatkov
nadvazuje na ¢l. 13 ods. 1 ustavy, ktory vo vSeobecnej rovine vyzaduje zakonny (resp. iny —
medzinarodna zmluva, nariadenie vlady) podklad pre ukladanie povinnosti. Ustavnopravne
vychodisko ukladania dani je teda jednoduché a jednoznacné — Nullum tributum sine lege.

Z hladiska tematického zamerania prispevku na skimany konflikt kolidujucich zaujmov Statu
a danovych subjektov, mozno poukazat aj na dalSie relevantné Ustavné normy. Podla ¢&l. 1 ods. 1
ustavy je Slovenska republika pravny stat, v ktorom ma kazdy pravo na sudnu a ind pravnu ochranu
(€l. 46 ods. 1) a tiez pravo na pravnu pomoc (¢l. 47 ods. 2).

Ukladanie dani je okrem Ustavnej Upravy regulované aj na eurdpskej a medzinarodnej urovni.
Clanok 1 dodatkového protokolu k Dohovoru o ochrane ludskych prav a zakladnych slobod
ustanovuje, Ze kazda fyzicka alebo pravnicka osoba ma pravo pokojne uzivat svoj majetok. Toto
ustanovenie nebrani pravu Statov prijimat zakony, ktoré povazuju za nevyhnutné, aby upravili
uzivanie majetku v sulade so v8eobecnym zaujmom a zabezpecCili platenie dani a inych poplatkov

3 Eurdpsky sud pre ludské prava v tejto suvislosti zvyraznil, Ze darfové zaleZitosti patria do tvrdého
jadra vysad verejnej moci, a verejny charakter vztahu medzi dafnovym subjektom a spravcom dane
prevlada (Ferrazzini c. Taliansko, rozsudok z 12.jula 2001).

4VECERA, M. a kol. TEORIA PRAVA, s. 138.

5 Tamtiez s. 139.

6 KARFIKOVA, M. a kol. Teorie finanéniho prava a finanéni védy, s. 61.
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alebo pokut. Z uvedeného ustanovenia vyplyva prima facie zrejma interferencia medzi pokojnym
uzivanim majetku a kazdym zdanenim?’.

2.3 Princip zakonnosti spravy dani — nacrt konfliktu kolidujicich zaujmov

Princip zakonnosti spravy dani (§ 3 ods. 1 Danového poriadku) ustanovuje, Ze pri sprave dani
sa postupuje podla vSeobecne zavaznych pravnych predpisov, chrania sa zaujmy Statu a obci a dba
sa pritom na zachovavanie prav a pravom chranenych zaujmov dafiovych subjektov a inych osbb.
Z&konodarca teda ako suc€ast principu zakonnosti vnima ochranu, resp. zachovavanie prav a zaujmov
vSetkych zuc€astnenych subjektov, ur€itym spdsobom vSak hierarchicky preferuje ochranu fiskalneho
zaujmu S8tatu pred poziadavkou na zachovavanie prav a pravom chranenych zaujmov danovych
subjektov. Pouzity pojem ,,chrania sa“ vo vztahu k zaujmom $tatu a obci totiz nepochybne vyjadruje
vys8i stupef ochrany a zabezpeenia ako pojem ,,dba sa na zachovavanie“ pouzity vo vztahu
k dafiovym subjektom.

Naplnenie principu zakonnosti vSak v kone¢nom dbsledku vyzaduje poskytnutie ochrany
fiskadlnemu zaujmu Statu, za suasného zachovania prav a pravom chranenych zaujmov dafiovych
subjektov. Nielen v normotvorbe, ale aj v pravno-aplikacnej rovine sa takto ¢rtd konflikt dvoch
kolidujucich zaujmov (8tat vs. dafovy subjekt). Naznaceny konflikt vyzaduje konfrontaciu a nasledné
vyvazovanie spravidla rozdielne definovanych zaujmov.

Otazkou, ktora sa v tejto suvislosti nevyhnutne nuka, je otdzka uréenia subjektu, resp.
subjektov, ktoré su povolané chranit tieto kolidujuce zaujmy. Fiskalne zaujmy Statu chrani samotny
$tat sustavou vlastnych finanénych organov. Prava a zaujmy dafiovych subjektov si tieto v ramci starej
rimskej zasady vigilantibus iura scripta sunt strédzia sami, ¢asto za kvalifikovanej pomoci odborne
spbsobilych osbb, kam patria najméa advokati a dafovi poradcovia. Vzhfadom na tematické zameranie
prispevku sa budeme v dalSom texte sustredit len na profesiu advokata.

Uloha a poslanie advokata v dariovych veciach $pecificky spodiva v ochrane prav a pravom
chranenych zaujmov dafiovych subjektov pred nezdkonnym rozhodnutim, z&sahom, &i inym
opatrenim zo strany Statu a jeho organov. Kym fiskalny zaujem S$tatu je vyjadreny samotnym
rozpo¢tovym vyznamom dani, otdzka, aké prava a prdvom chranené zaujmy darfiovych subjektov
maju byt zachovavané, mdze byt komplikovanejSia. Faktickym zaujmom darového subjektu je
spravidla jeho snaha o minimalizaciu danovej povinnosti, ku ktorej mdze dospiet nielen jej
optimalizaciou, ale aj obchadzanim, ¢i vyhybanim sa danovej povinnosti, dafovym dnikom alebo
dariovym podvodomé. Tento zaujem v§ak prirodzene nie je predmetom pravnej ochrany.

Dariova povinnost danového subjektu — ako verejnopravna a neprevoditelna platobna
povinnost - koreluje s jeho zakladnym pradvom na zaplatenie dane len v zakonnej vySke, a za
dodrzania zodpovedajucich procesnych pravidiel. Pri sprave dani sa in concreto stretavame s celym
radom prav a pravom chranenych zaujmov, ktoré maju byt zachovavané.

Dodrzanie zakonom vyjadreného principu zakonnosti spravy dani teda v optimalnom pripade
vyZaduje rovnako doslednu ochranu fiskalneho zaujmu $tatu, a tiez désledné zachovavanie prav a
pravom chranenych zaujmov dafiovych subjektov. Ani zaujem Statu na realizacii prijmovej stranky
Statneho rozpoctu totiz nemdze byt a nie je nadradeny dodrziavaniu a reSpektovaniu prav, ktoré
zakony priznavaju dafiovym subjektom®. Inak povedané, naplnenie principu zakonnosti pri sprave
dani vyzaduje poskytnutie ochrany fiskalnemu zaujmu Statu, za su¢asného zachovania prav a pravom
chranenych zaujmov darovych subjektov.

Ulohou advokata, ktora priamo vyplyva z pravnych predpisov regulujicich vykon advokacie je
dbat na ochranu prav a prdvom chranenych zaujmov darnovych subjektov. Tato v sebe implikuje
povinnost chranit a presadzovat zaujmy klienta, riadit sa jeho pokynmi a dosledne vyuzivat vSetky
pravne prostriedky v zaujme klienta.

7 LESZCZYNSKA, A. The European Convention on Human Rights as an Instrument of Taxpayer
Protection, s. 82.

8 BABCAK, V. a kol. Darové Uniky a darfiové podvody a pravne moznosti ich predchadzania (inétitatmi
dariového, obchodného a trestného prava), s. 22, HRABCAK, L. Iniciativy EU pri elimin&cii dafovych
unikov, s. 236 a nasl.

9 Nalez Ustavného stidu Slovenskej republiky I. US 241/07.
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V tedrii daniového prava sa mozno stretnut s rozliSovanim prav dafiovych subjektov na
primarne a sekundarne?, v zmysle ktorého primarne prava danového subjektu vyplyvaju z Ustavy a
medzinarodnych dokumentov, ktoré tieto zaru€uju, a sekundarne prava su tie, ktoré vyplyvaju z
podustavnych noriem danového prava hmotného a procesného. Ako uvadza Brzezinski, toto ¢lenenie
je sice pbvodom z anglo-amerického pravneho systému, mozno vSak zneho cerpat aj
v kontinentalnych pravnych systémoch?'?.

Aplikujuc tieto vychodiska na podmienky Slovenskej republiky mozno medzi primarne prava
dafiového subjektu zaradit' tie, ktorych zdrojom je Gstava a medzinarodné zmluvy: pravo na zaplatenie
len dane uloZenej zakonom alebo na zaklade z&kona, pravo na pravnu pomoc v dafovych veciach,
pravo na administrativnu a sudnu ochranu, ochrana vlastnictva a dalSie. Do katalégu sekundarnych
prav danového subjektu moZno zaradit celé spektrum prav zaru€enych Darovym poriadkom,
zakonom o dani z prijmov, zakonom o dani z pridanej hodnoty, i ostatnymi dafiovymi predpismi.

Aj ked v ¢leneni, definovani, ¢i skimani obsahu mnozstva konkrétnych prav darfovych
subjektov by bolo mozné pokracovat, nie je to nasim cielom. V kone¢nom dbsledku totiz vSetky
smeruju k zachovaniu zakladného prava danového subjektu, za ktoré povazujme pravo zaplatit’ dan
vo vySke a za podmienok stanovenych zakonom. V konkrétnostiach péjde o postup v sulade
s vnutrostatnym, eurépskym a medzinarodnym pravom v otazkach:

- dodrzania pravidiel vzniku a rozsahu dafiovej povinnosti,

- zachovania procesnych zaruk pri sprave dani a sidnom prieskume,

- interpretaciu vnutro$tatneho prava v sulade s pravom EU (tie dane, kde je pritomna
harmonizacia na urovni EU),

- dbsledného reSpektovania medzinarodnych zmliv o zamedzeni dvojitého zdanenia.

3 OCHRANA PRAV DANOVEHO SUBJEKTU — DVA PRIKLADY (Z MNOHYCH)

Pri sprave dani sa ¢asto stretdvame so situaciami, ktoré st z pohladu konfrontacie kolidujucich
zaujmov kritické, resp. hrani¢né tak po skutkovej stranke ako aj pravnej stranke. Prave v tychto
pripadoch sa ukazuje ako zasadna ochrana prav danovych subjektov, ktord je uskutoCriovana
kvalifikovanym, odborne spdsobilym subjektom — advokatom. Bez takejto kvalifikovanej pravnej
pomoci by totiz mohlo byt zakladné pravo dafového subjektu porusené, pripadne ohrozené.
ReSpektujuc rozsah prispevku a zaroven snaziac sa aspofi o urCity stupen konkrétnosti mozno
v tomto smere poukazat na dva z mnozstva pripadov, kedy uloha advokata pri ochrane prav
dafiovych subjektov je, resp. bola urujucou. V prvom pripade sa blizSie pozrieme na GAAR (General
Anti Abuse Rule) ako vS8eobecné pravidlo proti zneuzivaniu, av druhom na inStitut uroku
z nadmerného odpoc¢tu z pohladu jeho implementacie do pravneho poriadku a tiez aplikacie.

3.1 GAAR

Aj ked sa s instititom zneuzitia prava stretdvame tak v sukromnom prave (obcianskom,
obchodnom??), ako aj v darfiovom prave, musime podotknut, Ze vyznam a obsah tychto instititov
v rdznych pravnych odvetviach méze byt odliSny. Kym v sukromnom prave spravidla pdjde o zneuzitie
konkrétneho subjektivneho prava (napr. zneuzitie vlastnickeho prava, zneuzite hlasovacieho prava
v prave obchodnych spolo¢nosti), v dafiovom prave péjde skoér o zneuzitie objektivneho darfiového
prava.

Zakaz ucelového zneuzivania prava bol do Dariového poriadku implementovany novelou
vykonanou zakonom €. 435/2013 Z.z. ucinnou od 1. januara 2014, v zmysle ktorej: ,,Na pravny ukon
alebo inu skutocnost rozhodujucu pre zistenie, vyrubenie alebo vybratie dane, ktoré nemaju
ekonomické opodstatnenie a ktorych vysledkom je ucelové obchadzanie dariovej povinnosti alebo
ziskanie takého dariového zvyhodnenia, na ktoré by inak nebol dariovy subjekt opravneny, alebo
ktorych vysledkom je ucelové zniZenie dariovej povinnosti, sa pri sprave dani neprihliada.*”

Vychadzajuc aj z dévodovej spravy k novele Darnového poriadku, zakonodarca sa inSpiroval
najma Odporu¢anim Komisie zo 6. decembra 2012 v suvislosti s agresivnym dafiovym planovanim

10 BENTLEY, D. Taxpayer's Rights: An International perspective, s. 16.
' BRZEZINSKI, B. Taxpayer's Rights: Some Theoretical Issues, s. 22 a nasl.
12 COLLAK, J. Zakaz zneuZitia prava v sikromnom prave a v prave obchodnych spolo¢nosti, s. 29.
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(2012/772/EU). Schvalené znenie novely Dafiového poriadku v8ak s odporG&aniami komisie
kore$ponduje len ciastocne!?, preto sa v odbornej literatlre objavili aj Uvahy o potrebe doslovného
premietnutia ustanoveni predmetného odporucania do Darového poriadku'®. Za zasadny problém
bola povaZovana vagnost ustanoveni a moznost ich lahkého zneuzitia, a to aj zo strany spravcov
dane na ukor dariovych subjektov?®.

Podla nasledne opéat novelizovaného znenia § 3 ods. 6 Danového poriadku uc¢inného od
1.1.2018 plati, Zze: ,,Na pravny ukon, viacero pravnych ukonov alebo iné skuto¢nosti uskutoénené
bez riadneho podnikatelského dévodu alebo iného dévodu, ktory odraZza ekonomicku realitu, a ktorych
najmenej jednym z ucelov je obchadzanie dariovej povinnosti alebo ziskanie takého dariového
zvyhodnenia, na ktoré by inak nebol dariovy subjekt opravneny, sa pri sprave dani neprihliada.*

Ide o precizaciu pravnej Upravy, ktora je vysledkom transpozicie Smernice Rady (EU)
2016/1164, ktorou sa stanovuju pravidla proti praktikdam vyhybania sa danovym povinnostiam, ktoré
maju priam vplyv na fungovanie vnutorného trhu (Anti Tax Avoidance Directive - ATAD). V porovnani
s rozsahom pésobnosti GAAR podfa smernice (daf z prijmov pravnickych oséb), v8ak slovensky
zakonodarca zvolil podstatne $irSi zaber, ked novelizované ustanovenie § 3 ods. 6 Danového
poriadku sa rozsahom pésobnosti vztahuje na vSetky dane tvoriace danovu sustavu v SR.

Novelizacia pritom posilfiuje poziciu spravcov dane® pri posudzovani hrani¢nych situacii,
a naopak staZuje poziciu danového subjektu pri uplathovani jeho prav. Na rozdiel od znenia
zakonného GAAR uc¢inného do 31. decembra 2017, totiz vyrazne zextenzivriuje interpretaciu testu
Ucelovosti, kedZe na zaklade nového GAAR je postacujuce, ak je obchadzanie dafovej povinnosti
alebo ziskanie takého darnového zvyhodnenia, na ktoré by inak nebol dafovy subjekt opravneny ¢o
i len jednym z uCelov. Na dalSie potencialne problémy v kontexte spolupdsobenia, resp. konfliktov
vSeobecného pravidla proti zneuzivaniu a medzinarodnych zmlav o zamedzeni dvojitého zdanenia,
ako aj zneuZivania samotnych zmliv o zamedzeni dvojitého zdanenia poukazuju M. Kacaljak'” a A.
Koroncziova?®.

Spravcovi dane teda popri inych uc€eloch Upravy postaci najst jeden Ucel, ktorym sa bude
obchadzat dafiova povinnost, alebo ktory bude smerovat k ziskaniu neopravneného darnového
zvyhodnenia. Testovanie UCelovosti ma charakter subjektivneho testovania, ktoré ma byt spajané
s umyslom danovnika. Samotna transakcia, ¢i pravny Ukon ma takmer stale viacero ucelov, a tak je
zrejmé, ze medzi organom danovej spravy a dafiovym subjektom bude pretrvavat spor, kedze subjekt
mbze stale argumentovat, Ze vyhnutie sa dariovej povinnosti alebo ziskanie danovej vyhody
nepredstavovalo hlavny, podstatny, resp. jediny ucel danovej transakcie a spravca dane bude naopak
stale schopny prave tento Ucel identifikovat’ a zvyraznit. V tomto smere je preto otazne, ¢i najdenie
jedného spomedzi viacerych Ucéelov nie je prili§ lfahko zdolatelnym kritériom vo vztahu k identifikacii
dafiové pravo zneuzivajuceho konania. Aj preto sa domnievame, Ze je na mieste skor restriktivny
pristup pri interpretacii skutkovych okolnosti obsahovo naplfiajicich v&eobecné pravidlo proti
zneuzivaniu.

3.2 Urok z nadmerného odpoétu

Nahrada za zadrzanie nadmerného odpoctu (legislativnou skratkou oznaCena ako urok
z nadmerného odpod¢tu) po¢as danovej kontroly je jednym z najmladSich institutov v dafovom prave,
ked bola zakotvena az prijatim novely zakona o DPH vykonanej zakonom ¢&. 297/2016 Z. z. G¢innym
od 1l.januara 2017. Zakonnej uprave urokov z nadmerného odpoctu vSak predchadzalo prijatie
uznesenia Stdneho dvora EU vo veci C-120/15 Kovozber z 21. oktébra 2015, ktorym rozhodol

2 ROMANOVA, A.: The new anti abuse rule in Slovak tax law: strengtening of legal certainty?, s. 225.
14 SABO, J.: GAAR (vSeobecné pravidlo predchadzania darfiovym Gnikom) v pravnom poriadku SR,
s. 205.

15 COLLAK, J.:' Zakaz zneuzitia prava ako UuCelova sucast spravy dani, s. 88 a nasl,
PRIEVOZNIKOVA, K. Implementacia zakazu zneuzitia prava do dafového poriadku, s.167.

16 BONK, F. Implementacia zakonného GAAR do slovenského darnového systému (2. ¢ast), s. 175 a
nasl.

17 KACALJAK, M. Vybrané suvislosti transpozicie smernice ATAD do slovenského pravneho poriadku,
s. 196.

18 KORONCZIOVA, A. Zneuzivanie zmliv o zamedzeni dvojitého zdanenia, s. 155.
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o navrhu na zacatie prejudicialneho konania tykajuceho sa vypoctu urokov z omeskania pri vrateni
nadmerného odpoc¢tu DPH az od uplynutia lehoty 10 dni po skonceni dariovej kontroly®®. Aj ked
suvislost predmetného uznesenia s uzakonenim uUroku z nadmerného odpoctu je prima facie zjavna,
v dévodovej sprave sa paradoxne uvadza, Ze tato problematika nie je obsiahnuta v judikattre SD EU.

Citované uznesenie totiz nesporne priamo viedlo k tejto Uprave, ked?e okrem iného SD EU
v jeho oddvodneni konStatoval, Ze (i) Clenské Staty musia pri stanoveni podmienok vratenia
nadmerného odpoc¢tu DPH dbat na to, aby tieto podmienky nespochybrovali zasadu neutrality
darového systému DPH tym, Ze zdanitelna osoba bude podfa nich povinna v celom rozsahu alebo
s€asti znasat DPH. Konkrétne, uvedené podmienky musia umoznit, aby mohla byt zdanitelnej osobe
za primeranych podmienok vratena celd suma vyplyvajuca z nadmerného odpo¢tu DPH, ¢o znamena,
Ze vratenie sa uskutocni v primeranej lehote vyplatenim finan¢nej hotovosti alebo porovnatelnym
spésobom, pricom prijaty spdsob vratenia nesmie v nijakom pripade pre zdanitefni osobu
predstavovat Ziadne finan&né riziko?°. Dalej SD EU uviedol, Ze vnatrodtatnu pravnu Upravu, ktora
podmiefiuje povinnost dafiového organu zaplatit' droky ukon&enim konania o darnovej kontrole, SD
EU uz posudil rozsudkom Enel Maritsa Iztok 2! tak, Ze vypoget trokov diZznych zo strany dafiového
organu, ktory ako okamih, od ktorého plynie lehota, nezobral def, ked by mal byt nadmerny odpocet
DPH obvykle vrateny v sulade so smernicou o DPH, je v zasade v rozpore s poziadavkami ¢lanku
183 tejto smernice. KedZe zdanitelna osoba doc¢asne neméze disponovat finanénymi prostriedkami
vo vySke nadmerného odpoctu DPH, je postihnuta hospodarskym znevyhodnenim, ktoré by malo byt
kompenzované zaplatenim urokov, ¢im je zaru€ené dodrZanie zdsady dariovej neutrality. Napokon
SD EU uzavrel, Ze ked ddjde k vrateniu nadmerného odpoétu DPH zdanitelnej osobe po uplynuti
primeranej lehoty, zasada neutrality danového systému DPH vyzaduje, aby takto generované
finan¢né straty na ujmu zdanitelnej osoby, ktoré vyplyvaju z nemoznosti disponovat’ s predmetnymi
pefiaznymi sumami, boli kompenzované zaplatenim Grokov z omeskania??.

Pokial i$lo o vtedaj$iu vnutro$tatnu pravnu tpravu v SR, SD EU uviedol, Ze nie je v stlade
s pozZiadavkami vyplyvajucimi zo zasady danovej neutrality. Pravna Uprava, ktord ponechava
dafiovym organom moznost’ zacat dafiovu kontrolu kedykolvek, dokonca aj tesne pred uplynutim
lehoty na vratenie nadmerného odpo&tu DPH, &m umoZfiuje znaéné prediZenie lehoty na toto
vratenie, nielenze vystavuje zdanitelnd osobu finanénym nevyhodam, ale navySe zdanitelna osoba
nemdze predvidat datum, od ktorého mdze disponovat finanénymi prostriedkami vo vySke sumy
nadmerného odpoétu DPH, &o pre fiu predstavuje dal$iu zataz. Z uvedeného podla zaverov SD EU
vyplyvalo, ze zdanitelna osoba, ktorej bol vrateny nadmerny odpoCet DPH po skoncéeni danovej
kontroly, ktorej dizka presiahla primerant lehotu, ma podra prava Unie narok na zaplatenie Grokov
z omeskania. Vo vyroku predmetného uznesenia SD EU uzavrel, Ze &lanok 183 prvy odsek smernice
o spolo&nom systéme DPH sa ma vykladat' v tom zmysle, Ze brani takej vnutrostatnej pravnej tprave,
ako je vo veci samej, ktora upravuje vypocCet urokov z omeskania pri vrateni nadmerného odpoctu
DPH az od uplynutia lehoty 10 dni po skon&eni danovej kontroly.

Samotné legislativne zakotvenie instititu Uroku z nadmerného odpoctu v8ak neodstranilo
vSetky aplikacné problémy, naopak prechodné ustanovenia novely zakona o DPH (§ 85ke) opat
vytvorili stav pravnej neistoty. V rozpore so zavermi uznesenia SD EU vo veci Kovozber totiz vyltgili
narok na urok z nadmerného odpoctu, ak dariova kontrola bola skonena do konca roku 2016.
V naslednej rozhodovacej praxi organov dafiovej spravy a najma spravnych sudov bola otazka vzniku
tohto naroku a tiez jeho pravneho zakladu za obdobie do konca roku 2016 interpretovana rozdielne.

Interpretacné a aplikacné rozpory boli odstranené az prijatim Stanoviska spravneho kolégia
NajvysSieho sudu Slovenskej republiky z 30. oktébra 2019 sp. zn. Snj 36/2019 k zjednoteniu
rozhodovacej €innosti ohladne nahrady za zadrzanie nadmerného odpoctu po€as danovej kontroly.
Ako vyplyva z jeho odbvodnenia spornou otazkou su uroky zo zadrziavaného nadmerného odpoctu
dane z pridanej hodnoty pocas danovych kontrol skonéenych do 31.12.2016, uplatnené na zaklade

19 Navrh na zadatie prejudicialneho konania podia &lanku 267 ZFEU, bol predloZzeny rozhodnutim
Krajského sudu v KoSiciach a suvisel s konanim Kovozber s. r. o. proti Dafiovému uradu KoSice.

20 Rozsudky SD EU vo veciach C-78/00 Komisia/Taliansko, C-25/07 Alicja Sosnowska, C-107/10 Enel
Maritsa Iztok, C-274/10 Komisia/Madarsko.

21 Rozsudok SD EU vo veci C-107/10 Enel Maritsa Iztok.

22 Rozsudok SD EU vo veci C-431/12 Rafinéria Steaua Romana a uznesenie SD EU vo veci C-654/13
Delphi Hungary Autéalkatrész Gyarté.
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priame] aplikacie uznesenia SD EU vo veci C - 120/15 Kovozber. Senaty spravneho kolégia
najvyssieho sudu boli sice jednotné v tom, Ze narok na nahradu za zadrziavané prostriedky vznika i
pred 31.12.2016, rozchadzali sa vSak vo vySke tejto nahrady a ur€eni pravneho zakladu vySky
nahrady (analogicka aplikacia vSeobecného § 79 ods. 3 Darfiového poriadku, ktory upravuje darnovy
preplatok a drok vs. priama aplikacia Specifického § 79a zakona o DPH, ktory upravuje urok
nadmerného odpoctu s vylu€enim aplikacie prechodného ustanovenia).

Spravne kolégium v citovanom zjednocujicom stanovisku po analyze rozdielnej rozhodovacej
¢innosti réznych senatov (vyvolanej aj absenciou Upravy Uroku z nadmerného odpoctu pred 1.
januarom 2017) dospelo k dvom vzajomne suvisiacim zaverom, pri€om obidva mozno povazovat za
komfortné s judikattrou SD EU.

Najskor najvysSi sud uzavrel, Ze ustanovenie § 79a zakona o DPH upravujuce urok
z nadmerného odpoctu pocas dariovej kontroly je v pomere Speciality k vSeobecnému ustanoveniu §
79 ods. 3 Danového poriadku, ktoré upravuje danové preplatky a urok. Takyto zaver je logicky,
vnutorne bezrozporny a napokon koreSpondujuci so zakladnym principom vztahu lex specialis/lex
generalis.

Nasledne sa vSak najvy$Si sud musel vysporiadat s problémovym znenim prechodného
ustanovenia obsiahnutého v § 85ke vety druhej zakona o DPH, podfa ktorého sa § 79a zakona o DPH
upravujuci urok z nadmerného odpoctu po&as dariovej kontroly neuplatni, ak dafiova kontrola v lehote
na vratenie nadmerného odpoctu podla § 79 ods. 1, 2 alebo ods. 5 bola skon¢ena do 31. decembra
2016 vratane. V tejto suvislosti najvy$si sud dospel k zaveru o neaplikovatelnosti tohto ustanovenia
z dévodu jeho nestladu s pravom EU, a to najméa s uznesenim SD EU vo veci C-120/15 Kovozber.
Podla zaverov najvysSieho sudu ma toto aplikaénu prednost s u€inkom ex tunc, ateda na
zabezpeéenie suladu s pravom EU st organy verejnej spravy a sudy povinné zdrzat sa aplikacie tohto
ustanovenia.

Co mozno najvy$siemu sudu v tejto suvislosti &iastoéne vytknat nie st samotné zavery, ale
skor absencia formulacie doktrinalnych a judikatérnych vychodisk, na ktorych zalozil svoje zavery.
Bez ohladu na to je v3ak zaver najvysSieho sudu, ktory maju v tychto veciach aplikovat tak danové
organy, ako aj spravne sudy jasny. Vylu€enie priznania uroku z nadmerného odpoctu v pripade
dafiovych kontrol skonéenych pred ucinnostou novely zdkona o DPH, ktora tento urok legislativne
ustanovila, je v rozpore s pravom EU. Ako totiZ vyplyva zo zaverov uznesenia SD EU vo veci C -
120/15 Kovozber, €l. 183 smernice vyzaduje, aby nemoznost disponovania finanénymi prostriedkami
vo vySke nadmerného odpoltu DPH, as tym spojené hospodarske znevyhodnenie, bolo
kompenzované zaplatenim urokov, ¢im je zaru€ené dodrzanie zasady danovej neutrality.

4 ZAVERY

Zaverom sa vraciame k otdzke zachovavania prav dariového subjektu a ulohe advokata pri ich
ochrane. Tato sa ukazuje/ukazala v konkrétnostiach ako kli€ova v obidvoch pripadoch, na ktoré sme
prikladmo poukazali.

Vo vztahu ku GAAR, jeho vyjadreniu vo vnutroStatnej pravnej Uprave, a najma aplikacii
v konkrétnych danovych veciach je Ulohou advokata zabranit naduzivaniu tohto institutu zo strany
organov danovej spravy. Advokat ako odborne zdatna osoba musi ustriehnut, aby aplikacia institutu
zakazu zneuzitia prava bola mimoriadne citliva, a pouzivana skuto¢ne len v situaciach, kedy ide o na
prvy pohlad zrejmu snahu darfiového subjektu pouzit formalny, ¢i dokonca ,,nerozumny“ vyklad
zdkona, ktorym je evidentne poprety ciel a zmysel pravnej normy, ato v prospech dafiového
subjektu?s,

Vo vztahu k Uroku z nadmerného odpoc&tu mozno na tomto mieste konstatovat’ kfucovu, aj ked
neviditelnt ulohu advokatov ako ochrancov prav darfiovych subjektov. Darové organy totiz pred
prijatim novely zakona o DPH ucinnej od 1. januara 2017 (Ciastone aj potom), dlhodobo odmietali
priznavat tento urok z dévodu nimi argumentovanej absencie Upravy tohto institutu vo vnutrostatnom
prave. Naopak dafiové subjekty, kvalifikovane zastupené advokatmi dlhodobo a viacuroviovo (organy
dariove] spravy a sudy) tvrdili, Ze z harmonizovanej Gpravy DPH v EU vyplyva narok na drok zo
zadrziavaného nadmerného odpoctu pocas darovej kontroly. Tato aktivita v kone€¢nom ddosledku

23 KOHAJDA, M.: Vyvoj zakazu zneuZiti prava v dafiové judikatufe Ceské republiky, s. 281.
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viedla k poloZeniu prejdudicialnej otazky SD EU, jeho odpovedi a legislativnej zmene?4. Aj ked je
prirodzené, Ze advokati vtomto smere vystupovali ako zastupcovia svojich klientov/danovych
subjektov, ich aktivita v kone€énom doésledku viedla k $irSim cielom, konkrétne k zosuladeniu
vnutro$tatne] tpravy s pravom EU.

V ramci zavere€nych uUvah je preto mozné zamysliet sa nad otazkou, kde kon&i ochrana
fiskalnych zaujmov Statu, a kedy ma tato v kolidujucich pripadoch ustipit poziadavke na
zachovavanie prav a pravom chranenych zaujmov darnovych subjektov. VSeobecne akceptovatelna
odpoved zrejme neexistuje. Kazda darnova vec je totiz zaloZzena na individudlnych skutkovych
okolnostiach, ich spravnej identifikacii a naslednej pravnej subsumpcii. Samozrejme, idedlny stav
spoCiva v najdeni praktickej rovnovahy medzi obidvoma zaujmami obsiahnutymi v principe
z&konnosti spravy dani tak, aby zostalo zachované maximum z obidvoch. Ak to v8ak mozné nie je,
potom sa javi byt vhodnym dat prednost tomu rieSeniu, ktorému svedCi v8eobecne uznavana
predstava spravodlivosti v spojeni s pravnou istotou, to vSetko pri starostlivom posudeni konkrétnych
okolnosti najma na strane danového subjektu. Prave tu mozno vnimat jedine¢né a nezastupitelné
postavenie advokata, ktory ako ochranca prav dariového subjektu dba na to, aby mu dan bola
vyrubend len vo vySke a za podmienok stanovenych zédkonom.
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INVOLVEMENT OF ATTORNEY AS ONE OF THE GUARANTORS
OF THE RULE OF LAW IN ALTERNATIVE DISPUTE
RESOLUTION

Yaroslav Lazur

Dean of the Faculty of Law of Uzhhorod National University

Abstract: Judicial and pre-trial methods of dispute resolution are widely known and well-established
in the legal community, but in modern realities increasingly attracts attention and becomes
increasingly relevant to the possibility of alternative (out-of-court) dispute resolution in the activities
(with the participation) of a lawyer. In a difficult and unstable time for legal systems — the time of
searching for new mechanisms of interaction of law and order of different countries, the probability of
various controversies, disputes and conflicts significantly increases. It leads to frequent appeals of
individuals to protect their legal rights and interests in the judicial authorities. The problem is
particularly noticeable in the field of public law disputes. Eventually, these disputes entail a particularly
large amount of procedures, which in the end result in unnecessary expenditure of energy, money
and time, both from the state and from private subjects.

Key words: Key words have to be in English, they have to be separated by commas and they can
have up to 140 symbols (including spaces)

INTRODUCTION

The best way to resolve a dispute is to resolve it in an alternative manner, first and foremost —
in a mediation procedure. At the same time, the bar has a special and often key role in the
development of mediation.

International practice has produced a considerable number of alternative dispute resolution
procedures, but we see it would be reasonable to focus on the following:

expert determination;

facilitated negotiation or facilitation;

conciliation;

mediation;

med-arb;

adjudication;

mini-trial;

fact finding;

dispute review boards;

private judging;

early neutral evaluation;

"multi-door courthouse";

settlement conference;

summary juri trial;

collaborative law (defines in the legal systems of the United States, the Netherlands and some
other states in the world as a procedure for the joint elaboration of the terms of dispute settlement
during marriage dissolution and derivative relationships (alimony, abstinence, whereabouts of
children, etc.))?.

The main principles inherent in mediation are:

- voluntariness;

1 TKACHUK OS Alternative dispute resolution as a form of protection of civil rights, freedoms and
interests. Problems of legality. 2016. Vip. 133. C. 20-31. URL: http://nbuv.gov.ua/ UJRN/
Pz 2016 133 4
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- equality of the parties;

- mediator independence and impartiality;

- confidentiality of mediation information, etc.

The importance of the principles of mediation is undoubted, since, the principles of mediation
are the initial, fundamental principles, ideas, moral and ethical rules and procedural foundations of
constructive interaction of the parties to the mediation process, the general requirements of
conciliation, adherence and application of which guarantees its participants the ability to resolve
conflicts and to build further legal relationships.

In mediating procedures, the mediator plays an important role as intercessor, which ensures
the process of settling a legal dispute.

However, the participation of an attorney in the procedure as a mediator should differ in some
specificity in comparison with the performance of the mediator's role by other persons. As an attorney
is a qualified lawyer providing professional legal assistance, the attorney’s support in the settlement
of legal disputes (legal conflicts) should be regarded as pursuing the bar activity in a broader field that
goes beyond the traditional role of an attorney?.

| agree with the opinion of those scholars who argue that the peculiarities of the attorney's
participation in the settlement of legal disputes (legal conflicts) as a mediator will manifest themselves
in a number of features, namely:

a particular substantive scope of the attorney's activity, related to a deep comprehensive
analysis of contradictions and relations in conflicts of different subject categories;

the special role of an attorney as an independent and impartial mediator, assisting the parties
in finding mutually acceptable and mutually beneficial terms of termination of the dispute;

a special procedure (mediation) within which an attorney's activity may be performed, and the
place of the mediator’s attorney in this procedure.

In order to save time, bypassing the detail of the argument, | would like to argue that the
effectiveness of an attorney's involvement in the mediation procedure as a mediator over the
traditional bar is that the mediator’s attorney:

1) should first and foremost assist the parties in finding mutually beneficial and mutually
acceptable options for the settlement of a legal conflict in order to reconcile the interests of the parties
to the conflict within the current law, rather than focusing on the specific features of the legal regulation
of the relations existing between the parties and their legal position in the dispute;

2) at the same time, in comparison with the classical mediation activity, the mediator’s attorney
should ensure that the settlement takes place within the limits of legality and does not contravene the
requirements of the current legislation, does not violate the rights and freedoms of third parties, and
also that each of the parties is fully aware of the importance and the legal consequences of the
agreement reached,;

3) in addition, the mediator’s attorney must provide legal support for the mediation procedure
and its completion.

Thus, there are significant features in the mediation procedure of the mediator’s attorney,
which should be remembered (both by attorneys and by persons wishing to settle a legal dispute
through mediation) and considered in the practical implementation of the mediation procedure3.

Thus, attaining sufficient efficiency in the attorney's mediation activities in many situations
leads to greater satisfaction of the parties' interests, as opposed to the decision rendered by the trial.

Particularly effective is mediation when the parties understand that the settlement of the
dispute is inevitable and must be compromised.

In the field of public law, it is precisely such categories of disputes that include public law
disputes, whose relevance is not diminished but, on the contrary, increases over time.

2 The Implementation of the Mediation Directive. Compilation of Indepth Analyses
467URL:http://www.europarl.europa.eu/RegData/etudes/IDAN/2016/571395/IPOL_IDA(2016)57139
5_EN.pdf

3 TKACHUK OS Judicial and alternative solutionsprivate legal conflicts: international experience and
Ukrainian perspectives. Axis. International. humanitarian. un-tu. Ser .: Jurisprudence. 2015 Ne 18
volume 2. URL: http://vestnik-pravo.mgu.od.ua/archive/juspradenc18/part 2/8.pdf
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When it comes to Ukraine, it should be noted that although it is extremely limited, however,
Ukrainian legislation creates opportunities for the settlement of an administrative dispute on the basis
of reconciliation of interests in mediation. At the same time, this current method is very ambiguous for
Ukrainian attorneys when it comes to resolving administrative disputes.

| have every reason to argue that, despite the considerable historical experience of
implementing mediation in the common law countries, as well as the substantial intensification of these
processes since the early 1990s in the countries of the continental legal family of Europe (especially
the Netherlands), this debate remains relevant, especially when it is a matter of dispute between
administrative authorities and private parties.

| would like to emphasize on a turning point that came with the adoption of Recommendation
Rec (2001) 9 of the Committee of Ministers of the Council of Europe to Member States on alternatives
to litigation between administrative authorities and private parties*.

Public law disputes that are resolved through administrative procedures are often referred to
as non-mediation, that is, those that cannot be resolved through mediation. First of all, this is due to
the peculiarities of the subjective composition of administrative procedural legal relations, namely, the
fact that one of the parties always acts as a body of public administration®.

In objecting this statement, | would point out that a truly successful implementation of mediation
in administrative justice depends on whether scientists and legislators can solve a number of
theoretical and practical problems.

One of the most pressing problems in implementing mediation in administrative justice is the
public-law nature of the relationship between the parties. The ability of government bodies and officials
to conduct decisions at their discretion is limited. This is due to the fact that there is a standard
provision that administrative bodies, their officials are obliged to act only on the basis, within the
powers and in the manner stipulated by legislative acts. Going beyond the competence, its violation
carries responsibility for the officials. The conditions of reconciliation cannot be contrary to the law or
beyond the competence of the subject of powers®.

We should also consider the difficulty of implementing such principles of mediation as
voluntariness and initiative. As one of the parties usually acts as a public administration body, it should
be borne in mind that despite the presence of certain discretionary powers of the officials, the officials’
discretion is often limited. Although this rule greatly complicates the implementation of mediation, |
am convinced that by analyzing a typical catalog of principles of functioning of public administration,
we can conclude that reaching a compromise between a public administration body and a citizen is
one of the priorities of the state's activity, and therefore directing it to an administrative body the duty
to take all reasonable steps to resolve the dispute in an alternative manner.

Recognizing the international status of today's conference, | would like to conclude by
expressing the optimism that we are trying to profess when discussing the future development of the
mediation in Ukraine.

I am convinced that the affirmation of the principles of the rule of law, including in the
development of mediation, will be one of the important factors in the growth of the investment
attractiveness of Ukraine, will become an additional argument for the development of cooperation with
our historical neighbors.

For example, the signing of the United Nations Convention on International Settlement
Agreements Resulting from Mediation on August 7, 2019 in Singapore, was a major step towards
promoting mediation in Ukraine. The Convention aims to enable and facilitate the implementation of
the decisions reached by the parties during mediation in international commercial disputes. It provides
for the introduction of instruments for the recognition and enforcement of mediation decisions similar

4 STULBERG, JOSEPH P., Mediation and Justice: What Standards Govern?.Cardozo Journal on
Dispute Resolution, Vol. 6, 2004-2005. URLhttps://heinonline.org /HOL/Landing
Page?handle=hein.journals/cardcore6&div=13&id=&page=

5 TATE D. MEDIATION & conflict resolution styles / Tate D. — 2 p. URL:http://davidtate.us
[files/Mediation_Conflict_Resolution_Styles_Dave_Tate_ CPA_Esq.pdf

6 The Implementation of the Mediation Directive. Compilation of Indepth Analyses
467URL:http://www.europarl.europa.eu/RegData/etudes/IDAN/2016/571395/IPOL_IDA(2016)57139
5_EN.pdf
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to those foreseen in the New York Convention on the Recognition and Enforcement of Foreign Arbitral
Awards of 1958. It guarantees that the agreement reached by the parties as a result of mediation
becomes binding and is subject to enforcement in accordance with a simplified procedure in a foreign
jurisdiction.

Thus, we conclude that there is a mixed mediation model in Ukraine and it needs further
development, which would include both the extra-judicial and the pre-trial model, and which would be
carried out by professional mediators (private or public). An important factor in the development of
mediation is the introduction of the special status and role of mediators’.

That is why it is necessary to adopt the Law of Ukraine ‘On Mediation’, which would determine
the following: the scope of mediation, legal status and requirements related to the mediator, the
principles of mediation, the procedure for mediation, the responsibility of the mediator, quality control
of the provision of services by mediators, etc8.

| believe that further harmonization of the legislation of Ukraine with the standards of the
European Union on alternative dispute resolution is necessary, and that the development of mediation
legislation should be based on European values, taking into account the experience of the leading
member states of the European Union.

CONCLUSION

As a summary, the relevance of alternative dispute resolution in administrative proceedings
(both in terms of investor protection and in general) is increasing. There is a growing need for a speedy
and effective solution to this issue, which will contribute to the proper functioning of the state both for
the benefit of its interests and for the benefit of the fundamental interests, rights and freedoms of the
individual and citizen.
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ADVOCATE AS A GUARDIAN OF RULE OF LAW IN CRIMINAL
PROCEEDINGS IN THE REPUBLIC OF NORTH MACEDONIA

Olga Koshevaliska

University of Goce Delcev, Stip, Faculty of Law

Abstract: The purpose of this article is to elaborate the challenges of the advocates’ profession in the
Republic of North Macedonia. Firstly, we’ll address the ethical boundaries and core principles of the
advocates profession trough the relevant national legislative in order to stress its complexity. There
are several core principles for advocates profession worldwide, helping them to stand above the legal
ethics and to keep their dignity and the dignity of the advocates profession. These principles are
independence, honesty, integrity, loyalty to the client’s interests, confidentiality, fairness, diligence,
and competence. A lot of changes have been made in the past few years in order to strengthen the
position of the advocate in the criminal proceedings. The advocate has the role to help the defendant
in the exercise of his/her right of defense, essentially constitutes an important step towards the
realization of the essence of the right to a "fair trial" through the exercise of the principle of "equality
of arms". Not only that the advocates serve to protect citizens from possible abuses of the judiciary
and other authorities involved in criminal proceedings but they also serve as a shield that protects the
judiciary from being deformation. Advocates are as important as judges and prosecutors in ensuring
a fair trial and are often the first to learn about allegations of torture and mistreatment. The focus of
this article will be on those challenges that are most common in practice as well as on those that are
a subject to many theoretical disputes, especially regarding the efficiency of the defense in criminal
proceedings.

Key words: advocate, principles, ethics, fair trials, criminal proceedings, juvenile proceedings.

“In a society founded on respect for the rule of law the lawyer fulfils a special role. The lawyer’s
duties do not begin and end with the faithful performance of what he or she is instructed to do so far
as the law permits. A lawyer must serve the interests of justice as well as those whose rights and
liberties he or she is trusted to assert and defend and it is the lawyer’s duty not only to plead the
client’s cause but to be the client’s adviser. Respect for the lawyer’s professional function is an
essential condition for the rule of law and democracy in society.”

— the CCBE’s Code of Conduct for European Lawyers, article 1.1*

1. Introduction in the advocate profession

Advocates are essential for the appreciation and application of the rule of law. Lawyers
advocate for the progression of human rights, protect the rights of their clients, and foster the
administration of justice. In order to carry out these critical tasks, lawyers must “at all times act freely
and diligently in accordance with the law and recognized standards and ethics of the legal
profession.”? The advocate has the role to help the defendant in the exercise of his or her right of
defense, essentially constitutes an important step towards the realization of the essence of the right
to a "fair trial" through the exercise of the principle of "equality of arms".® Not only that the advocates
serves to protect citizens from possible abuses of the judiciary and other authorities involved in
criminal proceedings but they also serve as a shield that protects the judiciary from being

1 Charter of Core Principles of the European Legal Profession adopted at the plenary session in
Brussels on 24 November 2006.

2 United Nations Basic Principles on the Role of Lawyers (1990), para. 14.

3 G. Kalajdziev et all, Commentary of the Criminal Procedure Code (2019): Osce Mission to Skopje,
p.188, hereafter Commentary of the CPC;
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deformation.* Advocates are as important as judges and prosecutors® in ensuring a fair trial and are
often the first to learn about allegations of torture and mistreatment.®

In our country the right to represent defendant in criminal proceedings is exclusively for
advocates’ that have given an oath and are registered in the Directory of Advocates in the Macedonian
Bar Association® (hereafter MBA).° We emphasize that the MBA has signed on to the Council of Bars
and Law Societies of Europe Charter of Core Principles of the European Legal Profession (“CCBE
Charter”)1° and CCBE Code of Conduct for European Lawyers (‘CCBE Code of Conduct”).

The new Criminal Procedure Code (hereafter CPC)** for the first time introduced a provision'?
that requires experience in case of crimes punishable by imprisonment of more than 10 years, in
which case the advocate must have at least five years' experience after passing the bar exam. The
reason for introducing such a provision was because it could hypothetically lead to additional
protection for citizens and it would raise the standards and quality of defense of the defendants for
serious crimes, thereby protecting the interests of the defendants and providing them with better
quality defense.!® After the Decision of the Constitutional Court in 2016 there is no special license
to meet special requirements for representation in criminal proceedings, just the general license to
preform advocates duties.'® But, in cases where a child is being charged with an crime, there are
special provisions that apply regarding the advocate.!® In these cases, if the court is the one that is
appointing the advocate in cases of advocate ex officio,!” then the appointing of the advocate must

4 N. Matovski (1984): Advocate in criminal proceedings, Vranje, p.95;

5 Also, in G. Buzarovska- Lazetic et all (2015): Criminal Procedure Law, Skopje, p.96, hereafter G.
Buzarovska — Lazetic (2015) book I;

6 Criminal-Justice Systems in the OSCE Area Reform Challenges and ODIHR Activities, OSCE,
(20086).

7 See Atticle 71 p.4 of the CPC; and G. Buzarovska- Lazetic (2015), book I, p.98;

8 Established on June 13, 1945 and from then on it functions independently and autonomously. Official
web site of the Macedonian Bar Association is https://www.mba.org.mk/index.php/mk/ [last access on
20.01.2020]

9 For the requirements to be registered as advocate in the Book of Advocates by the MBA, see Article
6 of the Attorney’s Law, Official gazette No. 59/02, 60/2006, 29/2007, 106/2008, 135/2011, 113/2012
and 148/2015. Constitutional Court decisions Official gazettes No. 134/2002, 10/2003, 34/2003,
8/2008, 20/2009 and 117/2009 hereafter Attorneys Law .

10 The CCBE is an association representative of bar associations and other legal societies of 32
European Member States and 13 Observer States. Its Charter of Core Principles of the European
Legal Profession and Code of Conduct for European Lawyers are designed to harmonize ethical
principles common to the entire European legal profession in order to avoid the dilemma and
confusion of being subject to multiple sets of ethical rules. The CCBE Code of Conduct expresses “a
consensus of all the Bars and Law Societies of the European Union and European Economic Area”
and urges that national rules of ethics are harmonized and interpreted consistently with the CCBE
Code of Conduct. The CCBE Charter and CCBE Code of Conduct apply to Observer Members of the
CCBE. To the extent that the CCBE Code of Conduct does not regulate a particular issue, a lawyer
engaged in a cross-border practice is “bound to observe the rules of the Bar or Law Society to which
he belongs. About the CCBE, available at http://www.ccbe.eu/index.php?id=22&L=0

11 Criminal Procedure Code, Official Gazette N0.150/2010, hereafter CPC;

12 Article 71 p.5 of the CPC, provision Repealed with the Decision of the Constitutional Court for
violating Articles 8, 9, 51, 53, 55 and 118 of the Constitution of the Republic of Macedonia;

13 Government Act No. 42-386/4 from 27.01.2016;

14 Decision of the Constitutional Court U No0.2/2016-0-1 from 28.09.2016, Official Gazette
N0.193/2016. The Decision is available on http://ustavensud.mk/?p=11565 [last access on
23.01.2020]

15 See Article 10 p.2 from the Attorneys Law and the Code of Professional Ethics of The Attorneys,
Attorney’s Professional Associates and Attorney’s Trainees of the Chamber of Attorneys, English
translation by OSCE Mission to Skopje, 4 August 2015 hereafter MBA Code;

16 See Article 90 from the Law for Justice for Children Official gazette N0.148/2013 (hereafter LIC).
17 See Article 90 p.2 of LJC and se V.Kambovski et all (2018) Commentary of the Law for Justice for
Children, UNICEF, Skopje, p.254-255, hereafter V. Kamobski et all (2018).;
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be from the advocates specialized for juvenile justice.!® If the appointing is by the legal guardians by
them self's then they can chose advocate freely without having in mind of the special list for advocates
for children.®

Before the introduction of the CPC in N. Macedonia, the criminal law legislation was a part of
the civil law tradition were the objective of the trial was to seek the material truth. Trials were
dominated by judges who had considerable control over the proceedings.?® In the newly introduced
adversarial system, trials are party driven.?! Cases are decided as presented by the parties and the
judges act as referees who oversee the conduct of proceedings and the admission of evidence.?? “The
adversarial system trusts the parties to properly and honestly present their side of the argument and
expects that the truth will emerge from a vigorous presentation of each side’s case.”® These crucial
changes changed the role of advocates in criminal proceedings. Now, advocates have to be much
more active: they are responsible for much more rather then just consulting with the client, gathering
evidence, examining witnesses, and presenting arguments at trial.

2. Types of defensein criminal proceedings

There are three types of defense in criminal proceedings in our legislative.?* First is compulsory
defense, second is facultative defense and the defense of indigent.

Compulsory defense with a advocate and ex-officio advocate is in cases when the accused is
dumb, deaf or incapable to defend himself or herself successfully or if a criminal procedure is
conducted against him or her for a crime, which, according to the law, entails a sentence of life
imprisonment, then the person shall have an advocate as of his or her first questioning. Compulsory
defense is also the case when the defendant is in custody or custody has been imposed against him
or her; in case of an indictment for a crime for which a prison sentence of ten years or a more severe
sentence is proscribed in the law; in a procedure of negotiation and bargaining with the public
prosecutor on the guilty plea; the defendant who is being tried in his or her absence, and last in cases
when the person charged with a crime is a child below the age of 18 in time when the crime was
committed.?. If the accused, in the cases of compulsory defense does not provide an advocate for
himself, the President of the Court shall assign an advocate ex officio for the further duration of the
criminal procedure until the final legally valid verdict.

Facultative defense is in all other cases that are not mentioned in the compulsory defense
(art.74 of the CPC), meaning in cases where the defendant is charged with a crime for which a prison
sentence up to ten years is proscribed in the law.

Defense of indigent persons is the third type of defense. This is in cases when the conditions
for mandatory defense are not met, upon his or her motion, the defendant may be assigned advocate,
if, taking his or her financial situation into consideration, it is deemed that the defendant cannot bear
the expenses of the defense, when required for the purpose of the interest of justice and specifically
due to the severity of the crime and complexity of the case.?® In the motion, the defendant can indicate

18 In accordance with Article 101 from the LJC. This specialization means that the advocate has
attended at least five days training in one year relevant to the justice of children, in the country or
abroad. See G.Buzarvoska — Lazetic, L.Nanev, O. Koshevaliska (2015): Criminal proceedings
towards children at risk and children in conflict with the law, Skopje, p.124;

19 See V. Kambovski et all (2018): 255.

20 M. G. Karnavas (2016): Lawyer's ethics, OSCE Mission to Skopje, p.4, hereafter M.G Karnavas
(2016);

21 See E. Ivanova and O. Kosevaliska, Olga (2015) The strengthening of accusatoric elements trough
the new concept of main hearing of the criminal proceedure in republic of macedonia Yearbook of the
Faculty of Law, 3 (3).

22 G. Kalajdziev (2009): Introducing Accusatory procedure and Cross-examination, Macedonian
Review of Criminal Law and Criminology, Vol.16, No.2, Association of Criminal Law and Criminology
of Macedonia, p. 289.

23 M.G Karnavas (2016), p.6.;

24 See Article 74 of the CPC and G. Buzarovska et all (2015), book I: p.97 and M. Skulic (2008):
Criminal procedure Law, Beograd, p.137;

25 See article 90 of LJC;

26 See Quaranta v. Switzerland, Series A, no. 205, 1991.
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the preferred advocate from the list of advocates of the appropriate legal community.?” The judge of
the preliminary procedure i.e. the Presiding Judge of the Trial Chamber shall rule on the motion and
the advocate shall be appointed by the President of the Court. The defense expenses shall be covered
by the State Budget of the Republic of Macedonia. This is far most fragile question of the defense in
current days. Mandatory defence and defence for indigent people are different instruments, but having
in mind that mandatory defence accounts for most (and maybe only) cases in which indigent people
are awarded “official” advocate, the public often confuses and uses them interchangeably.

3. Ethichs of advocates profession

Many questions arise from this updated role particularly regarding the ethics of the advocates
profession. How an advocate could fulfill his duties while he is acting in the best interest of the client
especially when the client intends to submit false evidence to the court?

There are several core principles as guiding for advocates profession worldwide, helping them
to stand above the legal ethics and to keep their dignity and the dignity of the advocates profession.
These principles are independence, honesty, integrity, loyalty to the client’s interests, confidentiality,
fair treatment, diligence, and competence. Advocate’s interpretation and understanding of them is
shaped and nuanced by the legal system in which they operate. “Legal ethics,” also known as
“professional responsibility” is the set of standards of minimally accepted conduct required of a lawyer.
These standards comprise of ethical principles and duties that members of the legal profession “owe
to one another, their clients, and to the courts.”® “Professional legal ethics is ... subjective and
contextual, because the legal profession and the practice of law are necessarily defined in large part
by the specific culture of which they are a product.”?® What is ethical for a lawyer in one jurisdiction
may be considered unethical or even illegal in another.

Acts of misconduct and violation of ethical principles and duties may invoke disciplinary
actions. According to the Preamble of the MBA Code, “disrespecting the rules and principles of the
Code ... represents a violation of discipline.” Independence and impartiality are the key features of
any disciplinary system. Articles of the Discipline Rulebook, adopted by the MBA according to the
Attorney’s Law and the MBA Statute, correlate with the basic ethical principles. Thus, Article 12
ensures disciplinary sanctions for violation of the principle of independence and conflict of interest’s
rules, the principle of loyalty to the client's interests, and respect of professional secret and
confidentiality. Article 13 covers the rest of ethical principles, such as fairness of lawyer’s fees,
diligence, honesty, integrity and fairness.3°

3.1. Fundamental principles and values of the advocates profession

The independence of the legal profession is explicitly provided in various national legal
instruments. Article 53 of the national Constitution3! holds: “Attorneyship is an autonomous and
independent public service, providing legal assistance and carrying out public mandates in
accordance with the law.” The principle of independence is a part of the Attorney’s Law,3? and MBA
Code,® that provide the legal and regulatory framework to ensure the autonomy and independence
of the advocates profession.

The Attorney’s Law explicitly sets out a lawyer’s independence. Article 7 of the Attorneys
Law states: “An individual advocate conducts the legal profession independently.” The MBA Code

27 This is different than the practice of the ECHR where the defendant cannot choose the advocate
ex officio. See Croissant v Germany, 25 September 1992, also see Commentary of the CPC (2019):
208;

28 M.G Karnavas (2016), p.4.;

2% Philip M. Genty (2011) The Challenges of Developing Cross-Cultural Legal Ethics Education,
Professional Development, and Guidance for the Legal Professions, 1 J. PROF. L. 37, 41, see in M.G
Karnavas (2016), p.7.;

30 M.G Karnavas (2016), p.100.;

31 Constitution, Official gazette 52/91, 01/92, 31/98, 91/01, 84/03, 107/05, 03/09, 49/11 (hereinafter:
“Constitution”).

32 Article 2 p.1 and Article 5 Attorney’s Law;

33 Independence of a lawyer is ensured through various Rules of the MBA Code: Rules 1, 2, 5, 7, 13,
14, 17, 22.
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provides that a lawyer “must prevent any incorrect attitude from the representatives of towards him
and the client.”®* According to the CCBE, the IBA3%, and the MBA, an advocate is independent when
he or she is able to put the client’s interests first and to act without any interference in the lawyer-
client relationship, including outside pressure and the lawyer’s own interests.

As such, according to M. Karnavas (2016) there are three dimensions to the lawyer’s
independence:

- Independence from external influences;

- Independence from the client and professional detachment; and

- Independence from the lawyer’s self-interest.

Regarding the independence from external influences, under the Attorney’s Law,38 in order to
resist interference form others, advocates must be guided “exclusively ... by the interests of the parties
they are protecting, to their best ability and with legal means.” For example, state authorities should
not interfere in the advocates-client’s relationship by withholding necessary information or documents,
unless it is a state secret. For the purpose of the defense, in accordance with the CPC, the advocate
may ask for information and reports from state entities, local self-government bodies, legal and natural
persons with public authority and other legal entities, asking for documents, files and reports to be
delivered to him or her.%’

The CPC?8 and MBA Code®° state that a advocate is obliged to show respect towards the court
and institutions he or she appears before. and “must prevent any incorrect attitude from the
representatives of those bodies towards him or herself and the client.” Furthermore, as a “protector of
the implementation of the laws and the client’s rights and interests,” the advocate “is obliged to show
honored resistance towards any breach of the principles of democracy and dignity of the persons.”*°

The second independence according to M.Karnavas (2016) is the independence from the client
and professional detachment. However, this independence is not absolute and depends on various
factors. The advocate’s independence means that the advocate does not identify him or herself with
the client, but keeps “the respectful level of the function — represent or defend the client.”*! The
advocate maintains independence and professional detachment by “honestly presenting to the client
his/her overview on the possible outcome of the proceedings,” regardless of whether such an overview
is to the client’s liking.*? Independence from the client does not mean that the advocate can refuse to
provide legal assistance without justifying reasons. An advocate is obliged to take on a case unless
there are justifying reasons to decline the representation.*® There are provisions in the CPC regarding

34 Rule 13 of the MBA Code.

35 International Bar Association, hereafter IBA. The IBA is a voluntary association of international legal
practitioners, bar associations, and legal societies.18 The IBA Principles aim at “establishing a
generally accepted framework to serve as a basis on which codes of conduct may be established by
the appropriate authorities for lawyers in any part of the world.” About the IBA, available at
http://www.ibanet.org/

36 Article 2 p.3 of the Attorney’s Law.

37 See Article 311 p.1 from the CPC. These documents should be given to the advocate within 30
days, expect in cases of custody when the documents should be delivered in 7 days. This is also
provided in Article 3-a (1) of the Attorney’s Law.

38 See Articles 360 and 360 from the CPC.

39 Rule 13 of the MBA Code.

40 M.G Karnavas (2016), p.30-35,;

41 Rule 5 of the MBA Code.

42 Rule 7 of the MBA Code.

43 Rule 1 of the MBA Code provides for examples of justifying reasons. Rule 2 of the MBA Code
provides that if the lawyer decides to withdraw from the case, he or she must do so in a careful manner,
ensuring that the withdrawal will not be harmful for the client’s defense. Under Rule 2, the lawyer has
the right to withdraw from a case only if he or she becomes aware of reasons requiring withdrawal
after accepting the case. According to Rule 22, if the client asks the advocate to represent him or her
against the material truth, the advocate may, but is not obliged, to refuse to represent the client further.
Even then, the lawyer “shall not undertake any measure that could cause harm to the client.” The
MBA Code does not specify which measures would qualify as harmful. An example of a harmful
measure would be to inform the judge of the client’s intent to lie and withdraw from the case. In such
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the revocation and cancellation of the letter of advocate that are binding regarding the presence of
advocate at all time in the criminal proceeding.** The cancelation of the letter of advocate is frequently
used in criminal proceedings for delaying the main hearing and manipulating the procedure. According
to the CPC “if the If the court establishes that there are no proper grounds for the cancellation of the
power of advocate and it has been done in order to delay the procedure, it shall inform the MBA and
the MBA shall be obliged to inform the court about the activities undertaken in that regard, within a
period of three months at the latest,*® but in real life practice, this is mostly left unpunished.*¢ Anyhow,
when an advocate decides to withdraw from representation the advocate “shall not undertake any
measure that could cause harm to the client.*”

Last, there is advocates independence from a conflict of interest between the advocate and
client. By the very nature of the practice of law advocates frequently find themselves in situations
where the client’s interests’ conflict with the advocate’s responsibilities to another client, to a former
client, to third parties, or even against the advocate’s own personal interests. All international and
national codes incorporate the duty to avoid conflicts of interest and provide that if the representation
involves a conflict of interest, the advocate refuse representation. The Attorney’s Law and the MBA
Code contain provisions offering guidance on how to avoid conflicts of interest. Generally, a conflict
of interest exists when an advocate’s ability to represent the client is materially limited by his or her
own interests or the interests of third parties.*®

In order to avoid the conflict of interest the CPC has a strict provision that defines who cannot
represent a defendant in a case. By this means, the victim, the injured party, the marital i.e. illegitimate
spouse of the victim, injured party or the plaintiff, and their direct blood relatives of first degree, may
not assume the role of an advocate. *° Also, a person summoned as a witness in the procedure may
also not be a counsel, unless, according to the CPC, the person has been relieved from his or her
duty to testify and has stated that he or she is not going to testify or if the advocate is being heard as
a witness. Neither a person who is a co-defendant in the same case may not be an advocate, nor a

a scenario, the lawyer would not only harm the client, but also violate the duty of professional secrecy
under Rule 20. Even though these rules are crucial for the dignity of the profession we can’t say that
they are respected in real practice. Breach of this rules means only a disciplinary responsibility before
MBA and MBA'’s court of honor.

44 Does this mean that the court or the MBA will seek for further details from the advocate about the
cancelation of the letter of advocate. What if the cancelation of the letter of advocate was because of
the way of representation or because the client asked for submitting a false evidence and the advocate
did not agree with him. If the advocate list this reason for a reason of cancelation, wouldn’t that be a
breach of client — advocate confidentiality? See Article 76 and 77 of the CPC. See cancelation of the

letter of advocate for the Special Public Prosecutor, available at
https://sdk.mk/index.php/makedonija/advokatot-stevan-pavleski-otkazha-polnomoshno-na-katitsa-
janeva/

45 See Article 76 p.8 and 9 of the CPC.

46 There is a case where an advocate was fined by the court but the fine is for on ground of contempt
of court even-though the judge in the verdict states that the advocate has clearly tried to delay the
procedure. See
https://ako.mk/%D1%81%D1%83%D0%B4%D0%BE%D1%82%D1%98%D0%B0%D0%BE%D0%B
1%D1%98%D0%B0%D0%B2%D0%B8%D1%86%D0%B5%D0%BB%D0%B0%D1%82%D0%B0%
D0%BF%D1%80%D0%B5%D1%81%D1%83%D0%B4%D0%B0-
%D0%BF%D1%80%D0%BE%D1%82%D0%B8%D0%B2/ [last access on 23.01.2020]

47 See rule 22 of the MBA Code

48 Article 17 of the Attorney’s Law states that the lawyer cannot provide legal assistance on a particular
matter when the lawyer or the lawyer’s colleague from the same law firm has provided legal assistance
to the opposite party in a dispute in the same matter, or when the lawyer has worked on that case in
another professional capacity (for example, as a judge, prosecutor or as a public administration
official). According to Article 17(4), when a lawyer prepares a bipartite contract or other legal matter,
in case of a dispute, the lawyer must not represent either of the parties. Similarly, Rule 4, 5, 6 and 7
of the MBA Code refers to conflict of interest;

49 See article 73 of the CPC and the OSCE Commentary of the Criminal procedure Code (2019),
p.200;
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person who has acted as a judge, public prosecutor or a police official.>° If this person acts as an
advocate in the criminal case, then this represents an essential violation of the criminal procedure and
is ground for an appeal.5!

For avoiding conflict of interest there are provisions for mutual advocate for several
defendants in the CPC, the Attorneys Law,%? as well as in the MBA Code.® In criminal cases with
several codefendants, so-called “cut-throat” defenses are generally prohibited. The most common
problem in a joint defense is the material defense of the co-defendants. Bearing in mind the
confidentiality of the communication between advocate and defendant, as well as the advocate's
obligation for confidentiality, the most appropriate solution in the event of a material defense conflict
would be to cancel the letter of advocate. 5 The advocate “must not direct and set his/her defense
towards incriminating others co-defendants, unless if it is in the interest of his/her client.”5®

3.2. Principles of honesty, integrity and fairness

An advocate has a duty to respect the fair administration of justice. We must admit that there
is tension between the duty to be honest to the court and the duty to maintain loyalty to the client. The
MBA Code reflects the principles of honesty, integrity and fairness through various advocate’s duties.
MBA Code provides for the lawyer’s duty to “honestly present to the client his/her overview on the
possible outcome of the proceeding [and] ... to inform the client about the current status of the case.”®
The advocate must not “misuse the factual and legal circumstances in his/her presentation”, also the
advocate must neither falsify evidence nor advice a witness to testify falsely.5” The advocate is entitled
to withdraw if the client insists on the representation against the material truth.%® If the advocate is
“friendly or family relations between the advocate and the judge, person employed with the institution,
elected or appointed official, member of a political party” then the advocate should withheld from trying
to use these relations to the client’s advantage, or to the disadvantage of the opposing party, or any
third party.5® But in a country of population less than 2 million of citizens, who doesn’t know anybody?
Especially when it comes to courts in cities with population less then 30k.?

3.3. Loyalty to the Client’s Interests
Loyalty and ability to act in the best interests of the client are essential elements of the
advocate-client relationship. Loyalty generates the trust that enables effective representation. All other
aspects of the advocate-client relationship, such as avoiding the conflict of interests, maintaining
confidentiality and independence derive from and reinforce the advocate’s primary duty of loyalty.
When the principle loyalty is breached, it affects every decision in the representation and every aspect

50 See article 73 of the CPC for more details.

51 See Article 415 of the CPC;

52 See article 72 of the CPC. According to Article 17(4) of the Attorney’s Law, when an advocate
represents two parties in legal matters, contracts or other matters, the advocate “is required to protect
consciously the interests of both parties, regardless of which party has requested and/or is paying for
the assistance.

53 It is implied in the provisions of the MBA Code that an advocate should avoid any conflicting self-
interest that may interfere with his or her independent professional judgment. Under Rule 26, in order
to guarantee the advocate’s freedom and independence, advocate is obliged “to restrain from the own
personal, especially material interests, which might throw doubts on his/her moral.” Similarly, under
Rule 4 of the MBA Code, “the advocate is obliged to protect interests of both parties consciously ...
and if a dispute arises between the parties based on the agreement compiled by the advocate the
advocate shall not represent neither of the parties.” This means that when someone other than the
client pays the advocate’s fee, this must not affect the advocate’s duties towards his or her client. See
M.G Karnavas (2016), p.35.

5 See Commentary of the Code for Criminal procedure (2019): p. 199;

55 See G.Buzarovska — Lazetic et.all (2015) book I: p.98; Also see Article 72 ph1l and 2 of the CPC
and Rule 18 from the MBA Code.

56 M.G Karnavas (2016), p.38.;

57 See Rules 15 and 22 respectively from the MBA Code.

58 The advocate can, but is not obliged, to refuse to further represent the client.

59 See Rule 14 of the MBA Code.
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of the advocate-client relationship. Once an advocate takes on the case, the principle of loyalty
prohibits withdrawing from the case when things go unpleasant and there is little chance of winning
the case. Loyalty requires advocate to fulfill their duties with commitment and dedication, to be relied
upon, and to stand still, even if it means that the advocate must brace him or herself to the challenge
of representing the worst among us.%°

3.4. Principle of confidentiality

The principle of confidentiality of advocate-client communications encourages the frank and
full communication between advocate and their clients. It ensures the trust that characterizes the
advocate client relationship and assists the advocate in providing effective legal assistance by being
provided with all relevant information. The client must feel secure that his or her highly sensitive
information will not fall into the wrong hands.®* According to Macedonian relevant legislation,
professional secret covers all information the client gives to the advocate regarding the requested
legal advice, representation or defense and all the confidential data the advocate learns in another
way.5? Breach of professional secret by the advocate may subject him to the criminal or disciplinary
responsibility.63 According to the CPC the advocate has the right to consult with his client alone.®* If
the accused is detained, the advocate has the right of free and unsupervised correspondence and
communication with him or her. In exceptional cases, the judge of the preliminary procedure may
subdue this right to visual supervision only, if detention has been imposed because there are risks,%
and there is some probability that the accused might abuse the contacts with his or her counsel. This
does not represent a violation of the rights of the defendant even though the visual supervision may
mean insight in to the content of the handwriting communication.®

Attorney’s Law prohibits the use of confidential information by the courts.®” This includes
‘communication between attorneys and the communication between an attorney and a client,
regardless of the manner in which it is realized.” This information “may not be subject to scrutiny,
copying, examination and impounding and may not be used as evidence in the procedures before the
courts or other state authorities.” Advocates “books and cases, files, electronic data and other means
of communication are inviolable and may not be subject to scrutiny, copying, examination and
impounding, save in cases as envisaged under a law.”®®

3.5. The principle of commitment / diligence
The lawyer’s duty of diligence is universally recognized. In criminal matters, due diligence is
incorporated into the fair trial rights guaranteed to suspects and accused. The duty of diligence is not
always explicitly stated, but is implied in various rules requiring promptness, competence, enthusiasm,

60 Rules 4, 6, 11, 22 and 23 of the MBA Code are relevant to the loyalty principle. M.G Karnavas
(2016), p.45-47;

61 M.G Karnavas (2016), p.49.;

62 The duty to keep professional secrets extends to the advocate’s trainees as well. See Rule 31 of
the MBA Code;

63 See Rule 20 of the MBA Code. However, there are exceptions allowing the disclosure of confidential
information. A professional secret can be discovered only when the client consciously consents, and
if it is in favor or essential of the defense, as well as if the advocate’s request for disclosure is approved
by the MBA, see Rule 21 of the MBA Code. Also see M.G Karnavas (2016), p.57.;

64 See Article 69 p.2, article 80, and 206 p.1 item 3 of the CPC;

65 Risks as in Article 165, paragraph 1, item 2 of the CPC: if there is a reasonable fear that the person
will hide, manipulate or destroy any traces of the criminal offense, or if there are special circumstances
that would indicate that he or she shall impede the criminal procedure by influencing witnesses, expert
witnesses, accomplices or other persons who have been covering up the crime.

66 See Commentary of the Code for Criminal procedure (2019): p. 199 and S v Switzerland: ECHR 28
Nov 1991;

67 See Article 3(a) (2) and (3) of the Attorneys Law;

68 The Attorney’s Law does not explicitly provide for a crime-fraud exception. However, Article 21 of
the Attorney’s Law states that the offices of the lawyer or a law firm can be searched on the matter
expressly written in the search warrant, issued by the competent judge in a criminal proceeding, while
authorized official persons shall have no access to other written materials, acts, files and archives.
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commitment, dedication, and workload management. A lawyer’s ability to satisfy the duty of diligence
is supreme to ensuring that the client receives a fair trial and effective legal assistance.®® Ethically,
advocates are expected to robustly advocate for the client’s cause with elegant and cogent arguments,
while maintaining a sense of dignity and civilities towards the court and opposing parties. Articles 11
and 17 of the Attorney’s Law require from advocate’s “conscientious” performance. Rule 5 of the MBA
Code develops this requirement, providing that the advocate must “consciously represent and defend
the client, using the entire available means, permitted by Law.” Under Rule 11, advocates must act in
the interests of their clients “energetically and without fear.” Under Rule 9, the advocate must not
accept representation if he or she is overloaded with work to that level that not every case can be led
thoroughly and consciously.”

3.6. Advocates fees

The fees in representing a client is a crucial element in the availability of legal services.
Virtually all jurisdictions adopt laws and regulations to reflect the principle of fair advocate’s fees.”*
The client’s inability to pay the total amount of fees must not influence the quality of the legal
assistance: in case of a poor client who is not able to pay the total amount of the fee, this should not
be of influence in reducing the legal assistance or in performing of the public function, taking into
consideration the tradition and the honor of the advocacy’s profession.””? Also advocates should
“inform the client about the amount of the expenses and reward for the representation, and also for
costs in executing the public function at the time of taking over the case.”

Real ability to contact with an advocate in the pretrial phase is questionable,”® and all
because the ability to pay the advocates fees by the client. This is when things get complex. According
to CPC: Any person deprived of liberty may speak to an advocate in private at any time, day or night.
If the arrested person does not have an advocate of his or her own or cannot establish contact, he or
she may ask to see the list of available advocates on call. The advocate may come and visit the
arrested person at the police station at any time. During the period between 20.00 hours at night and
08.00 hours in the morning, the person shall have the right to get an advocate from the list of
advocates on call, composed by the MBA.” Any expenses for the advocate on call as a defense
counsel during the hold up at night shall be covered by the State Budget of the Republic of Macedonia.
Hence, in reality, it has been noted that advocates do not perceive such enlistment as serious
obligation, rather an expression of principled interest.”> There must be a list of on-duty advocates
obliged to respond when being called. At the same time, the MBA should sanction enlisted advocates
failure to respond, especially in cases of on-duty advocates. Legal provisions on “poverty law” are
applied in the remaining cases, but they are designed exclusively for court proceedings. The fact that
CPC and other laws and bylaws do not stipulate detailed procedure on implementation of the right to

69 See ARTICO v. ITALY, (Application no. 6694/74);

70 M.G Karnavas (2016), p.75.;

71 According to Article 1 of the MBA Tariff for Reward and Compensation of Expenses for the Work of
the Attorneys (“MBA Tariff"), the advocate and the client are free to agree the reward and the expenses
and the method as well as the means of payment, but not lower than those envisaged in the Tariff.”
See MBA Tariff in N. Macedonia https://www.mba.org.mk/index.php/mk/akti/advokatska-tarifa [last
access on 24.01.2020]

72 Rule 1 of the MBA Code;

73 See the report of the European Committee against torture, CPT (www.cpt.coe.int) available at CPT
Report Macedonia, http://www.cpt.coe.int/documents/mkd/2012-04-inf-eng.pdf) and the Report of the
Ombudsman available at http://ombudsman.mk/upload/NPM-
dokumenti/2014/NPM%20Godisen%20izvestaj-2013.pdf )

74See Article 161 p.1 and 206 p. ltem 3 of the CPC. Are the “on-duty” advocates truly on-duty, in
literal meaning of the word, and easily accessible. Therefore, one must differentiate between attorneys
who have expressed preparedness and interest to be engaged by people in urgent need of defence
attorney and on-duty attorneys who are prepared to instantly appear in given situations, including
during night hours or weekends and holidays. G. Kalajdziev (2016): Effective defence in criminal
proceedings in the Republic of Macedonia, Open Society Institute, Skopje, p.36, hereafter G.
Kalajdziev (2016);

75> See G.Kalajdziev (2016): p.42-43.
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defence advocates at the police and that the police and the public prosecution have not allocated
budget funds for this purpose, clearly shows that this right is not going to be easily practiced and
exercised.

Very close to the fees of the advocate are the cost for the procedure. According to the CPC,
court proceeding costs and “necessary expenses” of court-appointed advocates should be paid in
advance from the budget funds of state authorities leading the criminal proceedings, and later they
can be reimbursed by persons who, in compliance with the CPC, are obliged to re-imburse them. In
practice, costs are often reimbursed from the court budget, with a delay of one year or more. This
undoubtedly affects the quality of defence services,”® and therefore we eill elaborate it further in the
last chapter..

3.7. Continuing Legal Education

Continuing with advocates legal education means being competent at all time. Law change
daily so the advocate must remain current on the law and continue to improve his or her advocacy
skills. According to the Attorney’s Law advocates have “an obligation for constant professional
development for the time of his/ her professional mandate by means of training seminars, workshops
etc.””” Advocates should develop intellectual capabilities, professional and public activities in the
frame of the advocacy profession. By having this in mind, from the first application of the special
juvenile justice law® in 2006, there were few trainings organized by the MBA for getting competence
to represent juvenile defendant in criminal cases.” After this and after almost 12 years there was no
organized training by the MBA relevant to juvenile justice, in order for the new advocates gain
knowledge so they can represent cases.?°

4. Challenges in the advocate profession in criminal proceedings in N. Macedonia

The right to a fair trial is implemented in our criminal procedure and is one of the core values
of our criminal justice system. This right is absolute and can’t be limited on any legal base. lts essence
is fair and public hearing by an independent and impartial court with guaranteeing of all the minimum
rights of the defendant. One of those minimum rights is the right of equality of arms between the
parties, the prosecutor and the defense. As, essentially, equality of arms constitutes a balance of
fairness reasonably adjusted to the roles and responsibilities of the participants in a criminal
proceedings.8!

Thus, two related but distinct equality considerations interact within the concept of equality
of arms:

(1) Formal equality: ensuring equality between two equally situated parties; this
corresponds to ‘a level playing field” where the advantage of one party would lead to an unfair
outcome; and

(2) Material equality: the idea that a state should ensure some level of equality between
the stronger and a weaker party.8?

But we have to underline that the concept of equality of arms does mean guarantying a
mathematical equality between the parties. It is an expression of the larger concept of equality and
the equines depends of the individual case. Every interpretation of the CPC that deprives the
defendant of his right to equality of arms, is a wrong interpretation and should be avoided. Courts
must be careful when applying the law and to have in mind that justice must not only be done: it
must also be seen to be done.®

76 See G. Kalajdziev (2016): p.48.

77 Article 15(3) of the Attorney’s Law;

78 At that time Law for juvenile justice, 2006, (out of force since the implementation of LJC, in 2013).
0 The trainings were up to 2007 at most.

80 |n 2019 the MBA, the Ministry of Justice, UNICEF and Council for prevention of juvenile delinquency
singed a Memo for cooperation for the Justice for Children training.

81 0. Kosevaliska (2015) The ‘Equality of arms’in Macedonian criminal procedure. SEEU Review, 11
(2). pp. 123-131.

82 Federova, 2012, p.12

83 Delcourt v. Belgium, Judgment, 17 January 1970.
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In our CPC, itis provided that the defense has the same rights and duties as the prosecutor
except those rights that belong to the prosecutor as a state authority. But there are inconsistencies in
the application of the provisions of the CPC that lead to breach of the right to a fair trial as well as to
the equality of arms. The violations of the principle of fair criminal proceedings are numerous and
almost unpredictable, starting from the seemingly technical problems, such as the inability to establish
a direct contact with the prosecutor even in pretrial detention cases, and thus establish the right to a
defense by pointing out facts, suggesting evidence and providing explanations, to real impossibilities
to conduct a defense investigation, to secure evidence, insufficient time to prepare the defense due
to legally restricted deadlines and numerous other situations alike.84

One of those means for protection of the right to fair criminal proceedings is the complaint
against any illegal actions or measures as provided for in Article 290 of the CPC regarding the judicial
control over legality. When it comes to the practical implementation of this Article diferent courts bring
opposite decisions. Namely, some of the preliminary procedure judges are of the opinion thet judicial
control of the legality only refers to the pre-investigation procedure, and not to the actual investigation
or any consequent stages of the proceedings, and therefore reject the advocates complaints as
inadmissible. Other preliminary procedure judges are of the opinion that the judicial control of the
legality also refers to the investigation stage and therefore they allow these types of complaints and
review the potential existence or absence of legality in relation to the disputed actions or measures.
This question is an extremely important in favor of the fair criminal proceedings concept.

The aspect of a fair trial as defined in the general provisions has one serious flaw — the
CPC does not contain an explicit sanctioning provision in the event of a violation of the concept of a
fair procedure and trial in the general sense, as protected by Article 6 of the European Convention on
Human Rights. Therefore, advocates are using all their skills, trying to address these violations in
various objections and complaints and to incorporate them as elements of various grounds for
complaints, most often by invoking the ECHR. This is the proper, but, as shown by the case law,
unfortunately a very inefficient way of protecting clients rights before the domestic courts, which do
not sufficiently reffer to the case law of the ECtHR, with some of them ignoring it all together. The
least one can do is to provide for a separate grounds for an appeal, claiming violation of the right to a
fair trial, with an explicit explanation that this violation relates not only to the actual trial, but also to the
entire criminal procedure and all of its stages — starting from the pre-investigation stage, until the very
end of the proceedings, which coincides with the opinion of the ECHR. At the same time, such a
defined violation should also be considered as grounds for an extraordinary review of final and
enforceable judgments and it should not only relate to the appeal proceedings, but to the entire course
of the proceedings, without the restrictive provision from the current law.86

Other challange in practice that we want to indicate is regarding the expert witnesses. In
practice there are cases in which some evidence is not considered by the court just because they are
not proposed by the prosecutor and they are crucial for the verdict. Inability to use the expertise as
evidence by the defense is a result of the absence of a formal requirement for an expert's report.
Contrary to this interpretation, noting that there is no provision in the CPC that is limiting the defense
to obtain evidence to challenge the professional and technical issues relating to relevant facts, and
also the rights of the accused that regulates that the defendant must have sufficient time and

84 See N. Dodevski MBA (2018): Problems in the implementation of the criminal procedure code from
the defenses’ point of view -practical and legislative, Skopje, p.36

85 The purpose of the judicial control during these stages originates from the fact that pursuant to the
current criminal procedure system, the criminal proceedings are led by the prosecutors, i.e. by the
police upon authority provided by the public prosecutors. Any lack of judicial control of the legality
would render the defense inefficient, because it would be impossible to establish any illegalities, and
therefore impossible to eliminate them after being identified. Having in mind the absence of a uniform
judicial practice in relation to the different application of Article 290 of the CPC, and aimed at improving
the efficiency of the right to a defense, the legislator needs to precisely define the scope of this type
of judicial control, thus making it stronger and more useful tool for the defense, considering that it
relates to violation of rights due to illegal actions and measures taken during the pre-investigative, but
also during the investigation procedure, as well as to provide for a higher instance appeal to the higher
courts, instead to the same court that passed the initial decision as currently regulated.

86 See N. Dodevski MBA (2018):, p.50.
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opportunities to prepare his defense, and especially to have access to files and be familiar with the
evidence against him and on his behalf. This means that he can also challenge the expertise of the
public prosecutor and to reduce its probative value. Some courts reject expert’s reports proposed by
the defense as illegal evidence on the grounds that the report wasn’t made on the basis of an order
from a competent authority.8” Our opinion is that the Court cannot allow violation of the ECHR
regarding the principle of equality of arms with restrictive interpretation of the provisions of the CPC.88

Very important challenge is the real possibility to have an effective and efficient defense
advocate during the course of the criminal proceeding. Our opinion is that this is only possible for the
ones that can afford to pay high-class advocates and can afford to pay in advance costs as private
detectives, technical experts and so on, to complete the evidence procedure in favor of the defense.
Justice is expensive. The question is whether each defendant can afford such an expensive defense,
which necessarily implies other costs other than the hiring of an advocate? Or the right to ‘all-inclusive’
defense is reserved only for those who financially can afford it. What about those who can’t afford an
advocate and the state has provided them an ex officio advocate? As we can see from the research
of prof. G.Kalajdziev (2014) court-appointed advocates should be reimbursed in compliance with the
Tariff Code for Attorneys. However, due to lack of funds, courts reimburse them in different amounts,
depending on complexity, number of defendants, etc. According to surveyed judges and attorneys,
average reimbursements for court-appointed attorneys in criminal cases range from 2,000.00 to
5,000.00 MKD per court hearing held, i.e., per day.®® Advocates are paid lump sums, depending on
the judge or the case, criminal offence gravity, complexity, etc. It should be noted that there are no
written rules on advocates fees, so judges rely on past practices of their colleagues, which may vary
from judge to judge, from court to court. In that, due care is not made of hours spent on preparation
and work on the advocate, and most often advocates are paid only for attending court hearings. In
addition, advocates are paid their indicated fee only for court hearings held, and are not reimbursed
for cancelled court hearings, which is quite often. Also, there is an issue whether the advocate is
appointed in cases that involve several defendants in which he should be paid higher fees, but instead
there are reimbursed as if they provide services for one defendant. According to CPC, this amount
should be paid immediately, as advance, but in reality, advocates are paid after completion of criminal

87 See O. Kosevaliska, G. Buzarovska - Lazetik, L.Nanev (2015): Experties and eequality of arms,
Maclac, 22 (1). pp. 33-48.hereafter O. Kosevaliska et all (2015).

88 See Stoimenov v. “the former Yugoslav Republic of Macedonia” no. 17995/02. The application
concerned Mr Stoimenov’s conviction on drug related offences in March 2000 for which he was
sentenced to four years’ imprisonment. Relying, in particular, on Article 6 ph. 1, the applicant
complained that the principle of equality of arms had been breached as the national courts had
convicted him on the basis of expert reports produced by the same ministry which had brought criminal
charges against him. Both expert opinions were given by the same expert at the Bureau, were almost
identically worded and provided succinct information about the technique used to determine the
composition of the poppy-tar and the conclusion that it was opium. The applicant's representative
lodged a request for an alternative expert opinion to be obtained from a scientific institution concerning
the quality of the poppy-tar for the following reasons: the Bureau operated within the Ministry, which
had lodged the criminal complaint against him. The poppy-tar was old and had been buried for many
years and an authorised organisation had refused to buy it as it was of poor quality. The ECHR held
unanimously that there had been a violation of Article 6 ph. 1 concerning the principle of equality of
arms and declared the remainder of the application inadmissible. The ECHR notes that the expert
opinion provided by the Bureau was the only report that existed on the quality of the poppy-tar. In
particular, the applicant had no possibility himself to submit a private expert opinion, since the cakes
of poppy-tar had been confiscated by the authorities and he had no possibility of access to them. The
Court further observes that it was not a court which appointed the Bureau to carry out the analysis of
the poppy-tar in accordance with section 234 of the CPC. It was the Ministry which had firstly drawn
the expert report on its own motion to substantiate the criminal complaint it had lodged with the public
prosecutor. The Bureau cannot, therefore, be considered as a court-appointed expert. Having regard
to the particular circumstances of the case, appearances suggest that the opinion submitted by the
Bureau was more akin to evidence against the applicant used by the prosecuting authorities rather
than a “neutral” and “independent” expert opinion.

89 See G. Kalajdziev (2014): p.56.
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proceedings, usually with a delay of one year or more. This indisputably reflects in quality of defense
services. Small elite of renowned attorneys in N. Macedonia finds it undignified to work as court-
appointed defense advocates for modest fees. According to Kalajdziev research, judges often appoint
advocates they know in person, extending them personal favor and hoping that they have secured
themselves allies who would not obstruct criminal proceedings and would not lodge appeals. We are
of the opinion that this serious issue could be only overcome with introducing a system of public
defense advocates.

5. Conclusion

As we elaborated in this article, the core principles of the advocate profession are:
independence of the lawyer, and the freedom of the lawyer to pursue the client's case; the right and
duty of the lawyer to keep clients’ matters confidential and to respect professional secrecy; avoidance
of conflicts of interest, whether between different clients or between the client and the lawyer; the
dignity and honour of the legal profession, and the integrity and good repute of the individual lawyer;
loyalty to the client; fair treatment of clients in relation to fees; the lawyer’s professional competence;
respect towards professional colleagues; respect for the rule of law and the fair administration of
justice; and the self-regulation of the legal profession.®

The violations of the principle of fair criminal proceedings are numerous, starting from the
inappropriate and restrictive use of the provisions regarding the judicial control over legality and the
provisions referring to expert testimony, the inability to establish a direct contact with the prosecutor
even in pretrial detention cases, real impossibilities to conduct a defense investigation, to secure
evidence, insufficient time to prepare the defense due to legally restricted deadlines and above all
access to efficient and effective defense in cases of court appointed advocates. Our criminal law
system relys on private defence advocates. Systems of court-appointed defence advocates, paid by
the state, usually generate poorly paid advocates, weak defence and substandard justice.
Establishing systems of public defence advocates or pro-bono hours for the advocates by the example
of some US states °! could posibly lead to solution. We are suspicios for the pro-bono model because
of the advocates’ engagement in this type of work that could be far from their declared commitment.
Costs implied by efficient legal aid system are major problem for young democracies with weak
economies, but that does not relieve them of their responsibility.
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RESPEKTOVANIE PRAVA NA OBHAJOBU V TRESTNOM
KONANI1

Jozef Centés

Univerzita Komenského v Bratislave, Pravnicka fakulta a Generalna prokuratira
Slovenskej republiky

Abstrakt: Autor v prispevku venuje pozornost pravu na obhajobu v slovenskom trestnom konani.
Charakterizuje jeho obsah a vyznam, najma ako zakladného prava obvineného a esencialneho prvku
prava na spravodlivé sudne konanie. Zvyrazriuje nutnost jeho dodrziavania organmi aplikécie prava
v trestnom konani. V prispevku tiez charakterizuje jednotlivé prava obvineného na obhajobu. Svoje
zistenia zovSeobecriuje v zavere.

Abstract: The author pays attention to the right to defense in the Slovak criminal proceeding. He
characterizes its content and importance, particularly as a fundamental right of the accused and
an essential element of theright to a fair trial. He emphasizes the need to comply with the
law enforcement authorities in criminal proceeding. The paper also characterizes the individual rights
of the accused in defense. He generalizes his findings in conclusion.

Kracoveé slova: pravo na obhajobu, obvineny, obhajca, sud, Eurépsky sud pre [udské prava,
Ustavny sud Slovenskej republiky, organ &inny v trestnom konani.

Key words: right to defense, accused, defense counsel, court , European Court of Human Rights,
Constitutional Court of the Slovak Republic, law enforcement body.

1. Uvod

Jednym zakladnych prav garantovanych v slovenskom trestnom konani je pravo na obhajobu, ktoré
je esencialnym prvkom prava na spravodlivé sudne konanie. Obsahom tohto prava je i relevantné
konanie organov aplikacie prava v trestnom konani (organy ¢inné v trestnom konani a sudy). Ak je
toto konanie v rozpore s procesnymi predpismi, porusuje Ustavnopravne principy.2

Pravo na obhajobu je garantované tak na medzinarodnej drovni najma ¢€l. 6 ods. 3 pism. b) a pism.

c¢) Dohovoru zakladnych prav a slobdd (dalej len ,,Dohovor), ako na vnutrostatnej trovni najma ¢l.
37 ods. 2 a 40 ods. 3 Listiny zakladnych prav a slobdd, &l. 50 ods. 3 Ustavy Slovenskej republiky
(dalej len Ustava®) a ustanovenia § 2 ods. 7 a § 34 a nasl. Trestného poriadku.

2. Pravo na obhajobu

Pravo na obhajobu sa zaru€uje ako zakladné pravo osoby, proti ktorej sa vedie trestné
konanie (dalej len spravidla ,,obvineny”) podliehajuce vSetkym pravidlam, ktoré sa uznavaju pri
ochrane zakladnych prav a slobdd, a mozno ho vnimat aj ako prostriedok nastolujuci spravodlivl
rovhovahu medzi verejnymi zaujmami, ktoré su predmetom ustavnej ochrany. V suvislosti
s rozSirenim subjektov spdsobilych byt obvinenymi okrem fyzickych oséb aj o pravnické osoby sa
prehibil vyznam prava na obhajobu obvinenych v trestnom konani. 3

1 Clanok vznikol s podporou financovania z grantu Agentiry na podporu vyskumu a vyvoja &. APVV
16-0471. Thisarticlewassupported by thescientificproject APVV 16-0471 of the Slovak Research and
DevelopmentAgency.

2 Primerane pozri Il US 85/06, uznesenie Najvys$ieho stdu Slovenskej republiky sp. zn. 5 Odo
122/2010 z 21. jula 2010.

3 LACIAK, O., MEZEI, M.: Pravo na obhajobu pravnickej osoby. In: Bulletin slovenskej advokacie,
2017, €. 11, s. 30-35.
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Trestny poriadok ustanovuje jednotlivé Ciastkové prava obvineného, charakteristické pre
prislusné Stadium trestného konania. Pravo na obhajobu sa priznava obvinenému az do
pravoplatnosti skon&enia trestného konania. V pripade uplatnenia tohto prava sa obvinenému
garantuje, Ze bude mat ¢as branit' sa obvineniu zo spachania trestného ¢inu,* pripravit si obhajobu a
tuto predniest pravne vyznamnym spésobom osobne, alebo prostrednictvom svojho obhajcu.

Uplatnenie prava na obhajobu nezaru€uje obvinenému dosiahnutie takého rozhodnutia
organu aplikécie prava, o ktory sa usiluje pomocou obhajoby. Ugelom prava zarudeného &l. 50 ods. 3
Ustavy je poskytnutie prileZitosti branit sa obvineniu zo spachania trestného &inu.5 Organy aplikacie
prava (organy cinné v trestnom konani a sudy) nemdzu uplatnenie procesnych prav obvinenému
odopriet.

Obhajobu obvineného mozno ¢lenit na materialnu obhajobu a formalnu obhajobu. V ramci
materialnej obhajoby sa obvineny obhajuje sam. V ramci formalnej obhajoby sa obvineny obhajuje
prostrednictvom obhajcu.

V pripade, ak sa obvineny v trestnom konani rozhodne obhajovat sam organy aplikacie prava su
povinné umoznit mu riadne uplatnenie procesnych prav. Navy$e organy €inné v trestnom konani su
povinné s rovnakou starostlivostou objasnovat okolnosti svedCiace proti obvinenému, ako aj
okolnosti, ktoré svedcia v jeho prospech, a v oboch smeroch vykonavat dokazy tak, aby umoznili sudu
spravodlivé rozhodnutie. Formalna obhajoba obvineného predstavuje istu zabezpeku pre obvineného,
keby sa vyskytli pripady, Ze obvineny nebude schopny dostatocne vyuzit' vSetky svoje prava, resp.
aby organy c&inné v trestnom konani dbésledne postupovali v zmysle zasady nalezitého zistenia
skutkového stavu bez dévodnych pochybnosti.

Materialnym obsahom prava obvineného na obhajobu je pravo obhajovat sa prostrednictvom
obhajcu. Na uplatnenie tohto prava musi byt obvinenému poskytnuta realna moznost, pri€om napr.
podla judikatury, ak vysluch obvineného, ktory je vykonavany v ¢ase, ked obvineny nema obhajcu,
hoci ide o pripad povinnej obhajoby, je dékazom absolutne nedginnym a nemozno ho v trestnom
konani pouzit. V takomto pripade napravit’ chybu takto vykonaného dokazného prostriedku nemoze
ani obvineny svojim vyhladsenim, Ze suhlasi s vysluchom bez u€asti obhajcu. Ak je vysluch obvineného
realizovany za naznacenej situacie, nejde o dékaz vykonany spésobom zodpovedajucim Trestnému
poriadku.® Urgitl vynimku predstavuje ustanovenie § 37 ods. 4 Trestného poriadku, kedy sa obvineny
stihany za obzvlast zavazny zloCin mbze vyslovnym vyhlasenim vzdat’ prava na povinnu obhajobu,
ale predtym musi obvineny absolvovat prvu poradu s obhajcom.

3. Jednotlivé prava obvineného na obhajobu

V zmysle rozhodovacej €innosti Eurépskeho sudu pre fudské prava pravo na obhajobu je
potrebné chapat ako vytvorenie podmienok (predpokladov) pre riadne uplatnenie procesnych
prav, ktoré obvinenému dava k dispozicii pravny predpis, a ktoré vedu k ovplyvneniu vysledku
konania v jeho prospech & neprospech. Jeho poruSenie preto mdéze znamenat zaroveri porudenie
viacerych zasad trestného konania, predovSetkym zasady kontradiktérnosti &i rovnosti zbrani
ako myslienky, Ze Ziadna strana v konani by nemala mat neprimerané vyhody vo vztahu k
svojmu protivnikovi, a Ze obe strany su opravnené mat pristup k informaciam o argumentoch druhej
strany a musia mat’ rovnocennu moznost vznasat namietky proti argumentom druhého.”

Pre Uplnost mozno uviest, ze zavazné procesné chyby, najma poru$enie prava na obhajobu

mozu dovodom odmietnutia obZaloby a vratenia veci prokuratorovi® alebo dévodom na podanie
dovolania. ®

Podla odborne;j literatiry medzi prava obvineného, ktoré su sucastou prava na obhajobu, patria
najma:

Porovnaj Ill. US 148/2005.

Porovnaj II. US 8/96.

Porovnaj R 2/2003.

Feldbrugge v. Holandsko z 29. maja 1986, Ankerlv. Svajgiarsko z 23. oktdbra 1996, Helle v.
insko z 19. decembra 1997, &i Nikolovav. Bulharsko z 25. marca 1999.

R 118/2014. Pozri aj § 241 ods. 1 pism. f) a § 244 ods. 1 pism. h) Trestného poriadku.

Pozri § 371 ods. 1 pism. c) Trestného poriadku.

© oM N o o »
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- pravo od vznesenia obvinenia byt oboznameny so skutkom, ktory sa mu kladie za vinu a s jeho
pravnou kvalifikaciou,

- pravo byt o svojich pravach poucéeny,
- pravo, aby mu bol poskytnuty ¢as a moznost’ na pripravu obhajoby,

- pravo vyjadrit ku vSetkym skutocnostiam, ktoré sa mu kladu za vinu a vykonavanym dbékazom a
pravo uvadzat okolnosti,

- pravo odopriet’ vypovedat,
- pravo navrhovat, predkladat’ a obstaravat’' d6kazy sluzZiace na jeho obhajobu,

- pravo zvolit' si obhajcu a s nim sa radit aj po¢as tukonov vykonavanych organom ¢innym v trestnom
konani alebo studom,

- pravo, aby mu bol ustanoveny obhajca, ak ide o dévod povinnej obhajoby alebo nema dostatocné
prostriedky na thradu trov obhajoby,

- pravo, aby bol vypocuvany za tcasti svojho obhajcu a aby sa obhajca zucastnil aj na inych tkonoch
pripravného konania,

- pravo s obhajcom hovorit' bez pritomnosti tretej osoby,
- pravo na spravodlivy proces,
- pravo zucéastnit’ sa na vySetrovacich tkonoch a klast vypocuvanym svedkom otazky,

- pravo v konani pred stidom vypocuvat’ svedkov, ktorych sam navrhol alebo ktorych s jeho suhlasom
navrhol obhajca, a klast’ svedkom otazky,

- pravo robit navrhy a podavat Ziadosti,
- pravo podavat opravneé prostriedky,
- pravo na timocnika a prekladatela.°

3.1 Prdvo od vznesenia obvinenia byt oboznameny so skutkom, ktory sa mu kladie za vinu a s
jeho pravnou kvalifikaciou

Predpokladom realizacie tohto prava je, ze obvineny ma vedomost o tom, ze mu bolo
vznesené obvinenie, teda musi vediet, Ze od uréitého momentu ma v ramci konkrétneho trestného
konania S$pecifické postavenie - postavenie obvineného. Vedomost obvineny nadobuda
oznamenim uznesenia o vzneseni obvinenia.l! Pravo obvineného vediet, z ¢oho je obvineny (skutok
a pravna kvalifikacia), je jedno zo zakladnych prav obvineného. Obvineny by sa nemohol G¢inne
obhajovat proti obvineniu, ktoré ani nepozna. Podla ¢l. 6 ods. 3 pism. a) Dohovoru ma kazdy, kto je
obvineny z trestného €inu, pravo byt bez meSkania a v jazyku, ktorému rozumie, podrobne
oboznameny s povahou a dévodom obvinenia proti nemu.

3.2 Pravo byt o svaojich pravach pouceny,

Povinnost organov ¢innych v trestnom konani a sudu je poucit obvineného o jeho pravach, ato v
rozsahu, ktory zodpoveda jednotlivym procesnym Stadiam, resp. procesnym ukonom. Absencia
pouc€enia obvineného o jeho pravach ma za nasledok nepouzitefnost jeho vypovede v dalSom
priebehu trestného konania.

3.3 Pravo, aby mu bol poskytnuty ¢as a moznost’ na pripravu obhajoby

WCENTES, J.: Trestné pravo procesné. Vieobecna ast. Samorin: Heuréka, 2016, s. 142 a nasl.
u CENTES, J. a kol.: Trestné pravo procesné. Osobitna ¢ast. Samorin : Heuréka, 2016, s. 68
a nasl.
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Pravne predpisy garantuju obvinenému pravo, aby mu bol poskytnuty €as a moznost na pripravu
obhajoby a aby sa mohol obhajovat sam alebo prostrednictvom obhajcu. V tomto zmysle znie aj
ustanovenie &l. 6 ods. 3 pism. b) Dohovoru a &l. 50 ods. 3 Ustavy, podla ktorého ma mat obvineny
primerany ¢as a moznosti na pripravu svojej obhajoby.

Organy ¢inné v trestnom konani a sudy pri zabezpeceni tohto prava obvineného musia prihliadnut
tiez k okolnosti, ze v konkrétnom pripade primeranost’ €asu na pripravu obhajoby musi byt v sulade
s lehotami ustanovenymi Trestnym poriadkom. Napriklad ak bola osoba zadrzana a nasledne sa proti
nej aplikuje postup podfa § 204 Trestného poriadku, logicky by sa nemohol tento obvineny dozadovat,
aby mu bol poskytnuty ¢as na pripravu obhajoby v trvani pat dni vzhfadom na to, Ze podla § 204 ods.
1 Trestného poriadku musi byt takato osoba odovzdana sudu najneskér do 48 hodin od jej zadrzania,
inak musi byt zadrzana osoba prepustena na slobodu.

3.4 Pravo vyjadrit ku vSetkym skutocnostiam, ktoré sa mu kladu za vinu a vykonavanym
dbékazom a pravo uvadzat' okolnosti

Trestny poriadok garantuje pravo obvineného vyjadrit ku vSetkym skuto€nostiam, ktoré sa mu
kladu za vinu a k dbékazom o nich. Predpokladom pre uplatnenie tohto prava je, Ze mu bude
umoznené, napr. aby sa mohol oboznamit s dékazmi, ktoré viedli k vzneseniu obvinenia a pripadne
osobne alebo prostrednictvom obhajcu skoncipovat zodpovedajicu staznost proti uzneseniu o
vzneseni obvinenia.

3.5 Pravo odopriet vypovedat’

Slovensky pravny poriadok garantuje obvinenému pravo odopriet vypovedat. Aplikacia tohto
prava reSpektuje zakaz sebaobvifiovania v zmysle ktorého obvineny nemézZe byt ndteny jednak
vypovedat proti sebe, ani predkladat’ dokazy, ktoré by ho usved&ovali z trestnej €innosti.

Zakaz donutenia k priznaniu totiz nezahffia len pravo vypovedat (pravo miéat), ale aj pravo
neprispiet’ ziadnym aktivnym sp&sobom, €i uz priamo alebo nepriamo, k svojmu obvineniu (zasada
nemo tenetur se ipsum accusare). Zakaz nutit osobu, aby prispela k svojmu obvineniu, ¢i usvedcéeniu
teda znamena nielen nutit podozrivu, €i obvinenu osobu k vypovedi, ale aj zakaz nutit' takuto osobu
k su€innosti alebo k aktivnemu konaniu, ktoré je potrebné na usvedcenie takejto osoby, teda
napriklad ide aj o zakaz nutit podozrivd osobu, aby vydala, &i vylozila veci, a to aj veci, ktoré ju mézu
spojit' s trestnou &innostou.

3.6 Pravo navrhovat, predkladat’ a obstaravat’ dokazy sliziace na jeho obhajobu

Obvineny ma pravo uz od vznesenia obvinenia podavat navrhy na vykonanie dbkazov a tieto
dbkazy aj obstaravat, teda nemusi ¢akat, kym tieto dokazy obstara organ &inny v trestnom konani.
Organ cCinny v trestnom konani méze navrhy na vykonanie dékazov zamietnut, najma vtedy, ak ma
dostatok dokazov, ktoré ukazuju, Ze dékazy navrhnuté obvinenym nemdzu navodit zmenu dékazného
stavu a smeruju len k ucelovému predlZzovaniu pripravného konania.

Sucastou tohto prava obvineného je pravo uz na zaciatku konania pred sudom prvého stupria
uplatnit vSetky dokazy, ktoré su mu zname a ktoré navrhne vykonat. ReSpektovanim tohto prava je
aj to, Ze po podani obzZaloby sud spolu s obZalobou dorué&i obvinenému obZalobu a vyzve ho, aby
bez meskania pisomne oznamil sudu a ostatnym stranam navrhy na vykonanie dékazov. Pri uplatneni
tohto prava obvineny tak méze uviest napr. vSetkych svedkov, ktorych mieni na hlavhom pojednavani
vypocut. Désledné vyuzitie prava obvineného je predpokladom k tomu, aby sa v priebehu sudneho
konania vyhol tomu, Ze sud nim navrhnuté dokazy odmietne.

Diskutovanym v suvislosti s vyuzitim tohto prava je nesporne pravo obvineného vysluchat alebo
dat’ vysluchat’ svedkov proti sebe. Toto pravo je zaloZzené na principe, podfla ktorého predtym, ako
méze byt obvineny odsudeny, musia byt vykonané vSetky dokazy v jeho pritomnosti na verejnom
pojednavani tak, aby ich nebolo mozné napadnut. Ani pravo obvineného vysluchat nie je absolutne
a aj vtomto smere rozhodovacia ¢innost Eurdpskeho sudu pre ludské prava pripusta, ze v istych
pripadoch je v sidnom konani nevyhnutné pouzit aj vypovede svedkov ziskané v Stadiu vySetrovania,
napr. vtedy, ked svedok zomrel, alebo vyuzil svoje pravo odopriet vypovedat, alebo ak primerané
usilie prislusnych organov zabezpedit pritomnost’ svedka zlyhalo. Osobitnt skupinu tychto pripadov
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tvoria obete sexualnych trestnych ¢inov, ktoré vnimaju trestné konanie ¢asto ako utrpenie, najméa ak
su nedobrovolne konfrontované s obvinenymi.!?

3.7 Pravo zvolit’ si obhajcu a s nim sa radit’ aj po¢as ukonov vykonavanych organom ¢innym
v trestnom konani alebo sidom

V suvislosti s uplatnenim tohto prava mozno poukazat na ¢l. 6 ods. 3 pism. c) Dohovoru
podla ktorého kazdy, kto je obvineny z trestného &inu, ma pravo obhajovat sa osobne alebo
prostrednictvom obhajcu podla vlastného vyberu, alebo pokial nema dostatok prostriedkov na
zaplatenie obhajcu, aby sa mu poskytol bezplatne, ak to zaujmy spravodlivosti vyzaduju. Dohovor
nespecifikuje vykon prava podla citovaného &lanku 6 ods. 3 pism. ¢) a moznost vyberu prostriedkov
na zabezpeclenie prava na obhajobu ponechava na zmluvné strany Dohovoru, u¢elom ktorého nie je
garancia prav, ktoré su teoretické alebo iluzdrne, ale prav, ktoré su realne a efektivne. 2

Podrobnosti o obsahu, rozsahu a uplatfiovani zakladného prava podra &l. 50 ods. 3 Ustavy
ustanovuje Trestny poriadok, ktory v jednotlivych fazach trestného konania zaruéuje Ustavou
garantované pravo obvineného na obhajobu.'* Spdsob zabezpedéenia prava obvineného na obhajobu
v podmienkach pravneho poriadku Slovenskej republiky je limitovany tymi zakonnymi ustanoveniami
Trestného poriadku, ktoré obmedzuju rozsah zastupovania obvineného obhajcom.

Podla rozhodovacej &innosti Ustavného sudu Slovenskej republiky obhajca zastupuje
obvineného pri ukonoch v trestnom konani, ktoré obvineny vykonava ako subjekt trestného konania,
za predpokladu, ze to umoznuje povaha ukonu. Opravnenia obhajcu nie su zhodné s opravneniami
obvineného (vynimkou je postavenie obhajcu v konani proti uslému podla § 358 az § 362 Trestného
poriadku, v ktorom ma obhajca rovnaké prava ako obvineny), preto obhajca ani neméze zastupit
obvineného pri vSetkych ukonoch. Jeho opravnenia su v prvom rade obmedzené povahou ukonu, na
ktorom zastupuje obvineného, napr. vysluch obvineného, vyjadrenie na hlavhom pojednavani podla
§271 ods. 1 Trestného poriadku, pri vykone prava posledného slova podla § 275 Trestného poriadku.
Dalsie obmedzenie spodiva v tom, Ze opravnenia obhajcu méZu byt obmedzené rozhodnutim
obvineného, €o vyplyva aj z § 44 ods. 4 Trestného poriadku. V6la obvineného a opravnenia obhajcu
voci tretim osobam (vratane organov ¢innych v trestnom konani a sidu) su v takom pripade vyjadrené
v splnomocneni. Splnomocnenie obhajcu obvinenym mdze byt pozitivne alebo negativne obmedzené
na niektoré ukony trestného konania, alebo mdze byt udelené len na urcitu Cast trestného konania,
pripadne moze ist o kombinované vymedzenie opravnenia obhajcu. Ak splnomocnenie neobsahuje
obmedzenie opravneni obhajcu, plati, Ze obhajca je opravneny zastupovat obvineného pri vSetkych
ukonoch v trestnom konani, ktorych povaha to nevylucuje.*®

V pripade, ak obvineny je v tresthom konani zastupeny obhajcom zodpoveda tento za
v€asnu a okolnostiam pripadu primeranu obhajobu. Organy ¢inné v trestnom konani a sudy nie su
povinné prispOsobovat rezim konania ajeho priebeh predstavam a poziadavkam obhajcu
obvineného, aj keby obhajobu prevzal obhajca v sebe kratSej dobe, resp. za situacie, ze paralelne
vykonava obhajobu v inej trestnej veci vaésieho rozsahu. Cas potrebny na pripravu obhajoby, resp.

12 MOZNER, F., KYJAC, Z.: Pravo obvineného na obhajobu versus prava obeti detskych obeti
sexualneho nasilia. In: Trestni pravo, 2018, €. 3, s. 36 a nasl.

13 Tpj 25/2018. LACIAK, O., STREMY, T.: Porugenie prava na obhajobu neoznamenim totoZnosti
predvolaného svedka obvinenému a obhajcovi v predstihu. In: Bulletin Slovenskej advokacie, 2019,
€. 11, s. 20-23. Pozri aj odliSny nazor VOJTUS, F.: Uvadzanie totoZnosti svedka pri upovedomovani
obhajcov o ukonoch podla § 213 ods. 3 Trestného poriadku. In: Justiéna revue, 67, 2015, €. 3, s. 391-
399.

141). US 52/98.

15 Primerane pozri Il. US 204/2016.
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na samotny jej vykon treba zamerat od organu &inného v trestnom konani a sudu k obhajcovi a nie
naopak. 16

Diskutovanou otazkou v suvislosti s uplatnenim tohto prava je vylu¢enie obhajcu
obvineného v trestnom konani podla § 36 ods. 3 Trestného poriadku, ktory ustanovuje nezlucitelnost
funkcie obhajcu v trestnom konani s postavenim znalca, timocnika, prekladatela alebo svedka
prejednavaného skutku, ¢im obmedzuje pravo obvineného na obhajcu podfa vlastného vyberu, resp.
pravo na zvolenie si obhajcu. Podla odbornej literatury by aplikacia § 36 ods. 3 Trestného poriadku
mala byt prostriedkom ultima ratio, ak nie je mozné skuto€nosti, ktoré sa maju dokazovanim zistit,
objasnit inymi dokaznymi prostriedkami, pri€om v skuto¢nosti ide o okolnosti, ktoré su pre
rozhodnutie zavazné. *’

3.8 Pravo, aby mu bol ustanoveny obhajca, ak ide o dévod povinnej obhajoby alebo nema
dostatocné prostriedky na uhradu trov obhajoby

Trestny poriadok ustanovuje niektoré (subjektivne alebo objektivne) zavaznejSie pripady, kedy
obvineny musi mat obhajcu (povinna obhajoba, nemajetnost). Ak obvineny nema obhajcu
v pripadoch tzv. povinnej obhajoby (§ 37 Trestného poriadku), ur€i sa mu lehota na zvolenie
obhajcu. Ak si v tejto lehote obhajcu nezvoli ustanovi mu obhajcu v pripravnom konani sudca pre
pripravné konanie a v konani pred sudom predseda senatu. V pripade, ak poziada obvineny (u
ktorého nie su dané dévody na povinnu obhajobu), ktory nema dostato¢né prostriedky na uhradu trov
obhajoby o ustanovenie obhajcu, ustanovi mu obhajcu v pripravnom konani sudca pre pripravné
konanie a v konani pred sidom predseda senatu. Takyto obvineny je vSak povinny podla § 34 ods. 3
Trestného poriadku, preukazat narok na bezplatnu obhajobu, resp. na obhajobu za zniZend odmenu.

3.9 Pravo, aby bol vypocuvany za ucasti svojho obhajcu a aby sa obhajca zucastnil aj na inych

Ukonoch pripravného konania

V zmysle Trestného poriadku ma obvineny garantovani moznost poziadat policajta, aby bol
vypocuvany za ucasti svojho obhajcu a aby sa obhajca zuc€astnil aj na inych Ukonoch pripravného
konania. Trestny poriadok ustanovuje povinnost policajta, aby v pripade, ak si obhajca uplatnil svoje
pravo od vznesenia zuc&astnit' sa ukonov, ktorych vysledok moéze byt pouZity ako dékaz v konani pred
sudom, oznamil mu ¢as, miesto konania Uukonu a druh Ukonu. Zaroveri mozno uviest, ze ziadne
ustanovenie Trestného poriadku neustanovuje vSeobecnu povinnost policajta vyrozumievat obhajcu
0 ukonoch v pripravnom konani. Z tohto mozno vyvodit, Ze povinnost policajta v tomto zmysle vznika,
ked ho o to obhajca poziada.

Vynimka z tejto povinnosti policajta je pripustna iba v pripade, ked vykonanie ukonu nemozno
odlozit a vyrozumenie obhajcu nemozno zabezpedit. Za takéto Ukony sa povazuju ukony, ktoré
vzhladom na nebezpecfenstvo ich zmarenia, straty alebo ich podstatného oslabenia ich dékaznej
hodnoty alebo straty ich dalSich dékazov neznesu ani odklad potrebny po telefonickom vyrozumeni
obhajcu k jeho dostaveniu sa na miesto Ukonu.!® V pripade, ak bol obhajca riadne vyrozumeny a
nedostavi na nariadeny ukon, policajt tento ukon vykona. Policajt neméze v8ak takto postupovat
v pripade vysluchu obvineného, ktory trva na ucasti obhajcu. Podfa judikatury je porusenim prava na
obvineného na obhajobu, ak jeho obhajca nebol riadne upovedomeny o vysluchu svedka, pripadne
ak obhajca nebol vopred upovedomeny o dobe a mieste konania vysluchu svedka a tento ukon bol
vykonany v jeho nepritomnosti.1®

Diskutovanou problematikou je povinnost policajta oznamit’ obhajcovi koho ide vypocuvat (napr.
osobné udaje o totoZnosti svedka), teda uvedenie nielen druhu Ukonu (vysluch svedka). Pévodna
judikatura ustanovovala povinnost policajta oznamit obhajcovi miesto a €as ukonu spolu s uvedenim
druhu Ukonu, ktory sa ma vykonat - meno svedka, resp. Udaje o svedkovi, ktoré su zname

16 Primerane pozri R 4/2010.

17 MADAR, M.: Vylugenie zvoleného obhajcu z obhajoby svojho klienta v trestnom konani — teéria
¢i prax?. In: Bulletin slovenskej advokacie, 2013, €. 7-8, s. 22 a nasl.

18 MADAR, M.: Vylugenie zvoleného obhajcu z obhajoby svojho klienta v trestnom konani — teéria
¢i prax?. In: Bulletin slovenskej advokacie, 2013, €. 7-8, s. 22 a nasl.

19 R 81/2003.
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p0|icathVi.202me“a nastala prijatim stanoviska trestnopravneho kolégia Najvyssieho g\ 1dy Slovenskej republiky (d‘alej len
,.trestnopravne kolégium*), ktoré prijalo vyklad, Ze policajt je povinny obhajcovi oznamit druh ukonu
(vysluch svedka), bez uvedenia mena svedka, ktory sa ma uskutocnit. Svoj nazor trestnopravne
kolégium oddvodnilo tym, Ze pokial aby bolo meno svedka vopred oznamené obhajcovi, mohlo by
zmarit pripadné utajenie svedka, pokial by na to boli spinené zakonné podmienky. Uvedena zmena
je predmetom kritiky v odborne;j literatire.?! K uvedenému problému mozno zaujat nazor, Ze postup
policajta v zmysle uvedeného stanoviska trestnopravneho kolégia by nemal byt vSeobecnym
pravidlom, ale len ojedinelym postupom, ktory mozno odbévodnit napr. pravom ochrany svedka
v odévodnenych pripadoch. V takychto pripadoch je nutné si uvedomit, Zze prichadza do kolizie dvoch
prav pravo na obhajobu obvineného a pravo svedka na ochranu jeho osoby. Z tohto dévodu je policajt
povinny riadne zvazit svoj postup v zmysle stanoviska trestnopravneho kolégia.

3.10 Pravo s obhajcom hovorit’ bez pritomnosti tretej osoby

Sucastou prava na obhajobu je aj pravo obvineného radit sa s obhajcom za podmienok, v ktorych
nedochadza k poskytovaniu informacii organom aplikacie prava (organy ¢€inné v trestnom konani
a sudy). V takomto pripade komunikacia medzi obhajcom a obvinenym podlieha maximalne mozne;j
ochrane, a to v zaujme obvineného. U&elom tohto prava je ochrana zaujmov obvineného, pripadne
reSpektovanie zasady ,,rovnosti zbrani“ v prebiehajucom trestnom konani. Nositefom prava na
obhajobu nie je obhajca, ktory neuplatriuje svoje prava, ale plni povinnosti ulozené mu zakonmi.??

3.11 Pravo na spravodlivy proces

ReSpektovanie prava obvineného na spravodlivy proces vyzaduje, aby konkrétny pripad bol
spravodlivo a v primeranej lehote prejednany nezavislym a nestrannym sudom v jeho pritomnosti. Pri
naplneni tohto prava treba reSpektovat prava zuc¢astnenych subjektov a dodrziavat’ ustanovenia o
nezaujatosti organov ¢innych v trestnom konani a sudov. Spravodlivy trestny proces (trestné konanie)
z pohladu obvineného je najma vtedy, ak su garantované a dodrziavané vSetky jeho prava a trestné
konanie je vedené v sulade so zakonom.

3.12 Pravo nazerat’ do spisov a prestudovat’ spis

Dal§im pravom obvineného je nazerat do spisov vedenych v ramci trestného konania. Obvineny
v zasade mbze nazriet’ do celého spisu s vynimkou zépisnice o hlasovani a €asti spisu obsahujucej
udaje o totoznosti chraneného svedka, ohrozeného svedka alebo svedka, ktorého totoZnost je
utajena, a krycie udaje o totoznosti agenta, robit’ si z nich vypisky a poznamky a obstaravat' si na
svoje trovy képie spisov a ich Casti.

Trestny poriadok umoznuje obmedzit pravo obvineného nazerat do spisov v pripravnom konani,
a to jednak organom &innym v trestnom konani, resp. sudcom pre pripravné konanie. Organ ¢inny v
tresthom konani méze pravo nazerat’ do spisu zo zavaznych dévodov odmietnut, najma ak v spise
nemozno urobit' také opatrenia, ktoré by zabranili zmareniu alebo podstatnému stazeniu dosiahnutia
uCelu trestného stihania. Rovnako sudca pre pripravné konanie mdze obmedzit pravo nazerat do
spisov, a to v konani o vazbe (pred rozhodnutim o nej). V takomto pripade sudca pre pripravné
konanie odmietne obvinenému alebo obhajcovi pravo nazriet do celého spisu, zarover s odmietnutim
tohto prava oznaci a umozni spristupnit na nazretie obvinenému alebo jeho obhajcovi tie Casti spisu,
ktoré obsahuju skuto¢nosti alebo dbékazy, na ktoré sa prihliada pri rozhodovani o vazbe

Mozno zvyraznit, Ze pravo nazretia do spisu nemozno odopriet obvinenému a jeho obhajcovi po
tom, €o boli upozorneni na moznost prestudovat spisy. Ak policajt povazuje vySetrovanie alebo
skratené vySetrovanie za skonené a jeho vysledky za postadujuce na podanie navrhu na obZalobu
alebo na iné rozhodnutie, umozni obvinenému, a ak ma obhajcu, aj obhajcovi v primeranej lehote
preStudovat spisy a podat navrhy na doplnenie vySetrovania alebo skrateného vySetrovania.
Povinnost umoznit nazretie do spisov obvinenému a jeho obhajcovi v konani pred sudom je su€astou

20 R 54/2013.

21Tpj 25/2018. LACIAK, O., STREMY, T.: Poru$enie prava na obhajobu neoznadmenim totoZnosti
predvolaného svedka obvinenému a obhajcovi v predstihu. In: Bulletin Slovenskej advokacie, 2019,
&. 11, s. 20-23. Pozri aj odligny nazor VOJTUS, F.: Uvadzanie totoznosti svedka pri upovedomovani
obhajcov o ukonoch podla § 213 ods. 3 Trestného poriadku. In: Justi¢na revue, 67, 2015, €. 3, s. 391-
399.

22 Primerane pozri lll. US CR 2847/14.
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prava na obhajobu.?®> Odopriet nazretie do spisov obvinenému v konani pred stidom by bolo
poruSenim prava obvineného na obhajobu.

3.13 Pravo zucéastnit’ sa na vysSetrovacich ukonoch a klast vypocuvanym svedkom otazky

V pripade formalnej obhajoby je dblezité, aby obvinenému bolo umoznené realizovat jeho pravo
zucastnit sa na vySetrovacich ukonoch a klast vypocuvanym svedkom otazky Takyto postup sa
uplatni najma vtedy, ak ukon spociva vo vysluchu svedka, pri ktorom je dévodny predpoklad, ze ho
nebude mozné vykonat v konani pred sudom (napr. vysluch svedka, ktory ochorel na vaznu chorobu).
Takyto postup sa neuplatni v pripade, ak by u¢ast obvineného mohla ohrozit' vykonanie ukonu (napr.
v pripade vysluchu poSkodenej pri tzv. sexualnych trestnych Cinov).

3.14 Pravo v konani pred sudom vypocuvat’ svedkov, ktorych sam navrhol alebo ktorych s
jeho suhlasom navrhol obhajca, a klast’ svedkom
otazky
Vyznamnym pravom obvineného v sudnom konani je vedenie vysluchu tych svedkov, ktorych

navrhol vypocut a klast im otézky. V pripade, ak ma obvineny obhajcu, vysluch tychto svedkov

spravidla vedie obhajca. Trestny poriadok umoznuje, aby obvineny v sudnom konani mohol klast
otazky aj svedkom vypocuvanym prokuratorom, ale az potom, ako prokurator skoncil vysluch
svedkov, ktorych navrhol v obzalobe vypocut.

3.15 Pravo robit’ ndvrhy a podavat’ Ziadosti

V priebehu trestného konania obvineny ma pravo robit navrhy napr. na zastavenie trestného
stihania, pripadne podat’ Ziadost o prepustenie z vazby, zmenu dévodov vazby, pripadne Ziadost o
preskimanie postupu policajta. O tychto navrhoch a Ziadostiach musi organ aplikacie prava riadne
konat.

3.16 Pravo podadvat opravné prostriedky

Trestny poriadok umoznuje v uréitych pripadoch podat opravné prostriedky (riadne, mimoriadne)
proti rozhodnutiam organov &innych v trestnom konani alebo sudov, ak je proti takému rozhodnutiu
pripustny. Ide o dispozi€né pravo obvineného a zavisi od jeho rozhodnutia, ¢i uvedené pravo vyuzije.
V mene obvineného mdze podat opravny prostriedok aj jeho obhajca (pripadne jeho zakonny
zastupca).

3.17 Pravo na timocnika a prekladatel'a

ReSpektovanie tohto prava suvisi s €l. 6 ods. 3 pism. a) Dohovoru podla ktorého ma kazdy, kto je
obvineny z trestného &inu, pravo byt podrobne oboznameny s povahou a dévodom obvinenia proti
nemu v jazyku, ktorému rozumie.

V pripade, ak obvineny toto pravo vyuzije, zabezpe€i mu organ aplikacie prava (organ ¢inny
v trestnom konani alebo sud) timoénika alebo prekladatela. Ak obvineny vyhlasi, Ze neovlada jazyk,
v ktorom sa konanie vedie priberie organ &inny v trestnom konani alebo sud do konania timo¢nika.
Ak je potrebné prelozZit v rdmci trestného konania pisomnost' priberie sa do konania prekladater.
Trestny poriadok obligatérne ustanovuje preklad uznesenia o vzneseni obvinenia, uznesenia o vzati
obvineného do vazby, obZaloby, dohody o vine a treste, navrhu na jej schvalenie, rozsudku, trestného
rozkazu, rozhodnutia o odvolani a rozhodnutia o podmiene¢nom zastaveni trestného stihania, pricom
tohto prava sa mdze obvineny vyslovne vzdat, o ¢om musi byt pouceny, rovnako ako o ddsledkoch
vzdania sa tohto prava.?*

4. Zaver

Zasada ,,pravo na obhajobu" vyjadruje poziadavku, aby bola v trestnom konani zaru€ena ochrana
prav a zaujmov obvineného, a je teda nevyhnutym prostriedkom uspesného vykonu sudnictva
smerom k ochrane z&kladnych prav a slobdd. Pravo na obhajobu predstavuje vytvorenie podmienok
pre plné uplatnenie procesnych prav obvineného a jeho obhajcu a zakonny postup pri reakcii
organov aplikacie prava (organov cCinnych v trestnom konani a sudu) na uplatnenie kazdého

2 Porovnaj lIl. US 41/2001.

24 Pravo obvineného na obligatorny preklad taxativne ustanovenych pisomnosti bolo do § 28 TP
transponované na zaklade Smernice Eurépskeho Parlamentu a Rady 2010/64/EU. z 20. oktébra 2010
0 prave na timocenie a preklad v trestnom konani.
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obhajovacieho prava. Jeho legislativne vyjadrenie a realne zabezpedenie sved&i v podstate nielen
o stupni demokracie v trestnom procese daného $tatu, ale vo svojej podstate jej realizacia v ¢o
najSirSom meradle je nielen v zaujme obvineného, ale aj v zdujme celej spolo¢nosti, pretoZe toto pravo
neplynie len z ochrany prav jednotlivca, ale aj zo zaujmu $tatu na zisteni pravdy. Stat musi zabezpegit
také podmienky, aby uvedené pravo bolo mozné realizovat prostrednictvom prislusnych procesnych
zaruk postavenia obhajcu a obvineného.?®
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Abstract: The specificity of the Polish legal service system is the existence of two corporations, i.e.
the attorneys and the legal advisor. The protection of the rights and legal interests of the state has
developed a third group of lawyers it means the advisers to the General Prosecutor's Office of the
Republic of Poland. There are many similarities between these professional groups, however, it is
possible to identify such features that distinguish prosecutor's counsel. The purpose of the study is to
analyze the characteristics of the profession of the advisers to the General Prosecutor's Office. Similar
professions exist in Austria, Italy and Spain. The effect of this study is also to show the effectiveness
of such a system of organizing the protection of the rights and legal interests of the Treasury.
Keywords: the State Treasury, legal representation of the State Treasury, legal professions,
advocatus fisci.

1. INTRODUCTION

The advisors of the General Counsel to the Republic of Poland are a separate group of
lawyers in Poland However, before | discuss their legal position and their competences, let me briefly
introduce the institution of the General Counsel. In accordance with the article 1, paragraph 1 of the
Act of 15" December 2016 on the General Counsel to the Republic of Poland * (hereinafter: PGRP)
the main duty of the General Counsel is the protection of the rights and interests of the Republic of
Poland, including the rights and interests of the State Treasury, and state property not belonging to
the State Treasury. It is a central body of state administration with a very broad competence. The
supervision over the President of the General Counsel Office to the Republic of Poland is exercised
by the Prime Minister (article 1, paragraph 4 of the Act).

The institution of the General Counsel has a long history dating back to ancient Rome. The
office of advocatus fisci was established during the reign of Emperor Hadrian. The immediate reason
for establishing this office was the need to protect the income of the fiscus, the private property of the
emperor, especially the income of bona caduca, bona vacantia and damnatio (damn legate drawn up
for the tax office). These beginnings of the office of advocatus fisci are known from the preserved
fragment of the work by Elio Sparziano?.

The office of Advocatus fisci was revived in the medieval Kingdom of Naples®. From there, it
was transferred to Spain and other European kingdoms. The contemporary model of organization and
functioning of the General Counsel was initiated in Austria®, where in 1539 Kammerprokurator was
established, who became the trial deputy of the tax office in the event of the need to protect its
interests. The employees of this office dealt with the preparation of contentious cases in which the
emperor was a party for further proceedings before the courts. It was a strongly centralized model for
protecting the rights and interests of the state. Currently in Austria, this office is called
Finanzprokuratur Office. Analogous models still exist today in Poland, Switzerland (Eidgenéssischen

1 OFFICIAL JOURNAL 2019, item 1265 - consolidated text.

2 Spart. (Script. Hist. Aug.) Hadr. 20,6: Fisci advocatum primus instituit. O powstaniu urzedu
advocatus fisci w antycznym Rzymie pisali liczni romanisci i historycy. See:. AGUDO RUIZ, A. El
advocatus fisci en Derecho romano, p. 37 n.; LAMBRINI, P. In tema di ,advocatus fisci”
nell’'ordinamento Romano, pp. 325-336.

3 SITEK, B. Avvocatura dello stato — Rzecznik Generalny ds. ochrony praw i interesow panstwa.
Bezpieczenstwo ochrony praw i intereséw panstwa wioskiego, pp. 127-146.

4 SITEK, B. Austriacka Prokuratoria Skarbu (Finanzprokuratur), pp. 177-190.
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Finanzverwaltung), Italy (Avvocatura dello Stato) and Spain (Abogados del Estado). Today, there are
also models of distributed protection of the rights and interests of the state, especially in federal states
such as Germany and the United States. In Slovakia, the equivalent of the Polish General Counsel
office is the General Prosecutors Office of the Slovak Republic. Its structure and tasks are modeled
on the competences and organization of the US Department of Justice.

An important role in the structure of the General Counsel office is played by legal advisors of
the Counsel office, to whom this study is dedicated. As part of it, such issues as: the necessary
qualifications of the candidate for legal advisor, career path and the competences will be discussed.

2. PREMISES SEPARATING THE LEGAL ADVISERS TO THE GENERAL COUNSEL
OFFICE FROM OTHER LEGAL PROFESSIONS

The basic question to be answered is: to what extent the group of legal adviser to the General
Counsel Office can be distinguished from among the other two existing? The more so that nowadays
the competences of lawyers belonging to both corporations, i.e. attorneys and legal advisers are
almost the same. However, their existence has historical justification. The establishment of a group of
legal advisers — it means lawyers separated from attorneys, was associated with Resolution No. 533
of the Council of Ministers of 13" December 1961 regarding legal services for state-owned
enterprises, unions and state-owned banks®. In this way, the communist authorities wanted to have
control over the legal service of state units, which was impossible in the case of attorneys. They
enjoyed the autonomy of actions®. The legal decision adopted in resolution No. 533 was the basis for
the sole entrustment of legal advisors with legal representation on behalf of the Treasury.

The Act of 2006 on the General Counsel Office of the Treasury’” as well as this latest Act of
2016 on the General Counsel Office to the Republic of Poland® (hereinafter: PGRP) refers to the
advisors to General Counsel Office not to the legal advisers to the General Counsel Office. Already
such a seemingly small conceptual distinction may indicate the intention of the legislator to establish
a separate group of lawyers next to legal advisers and attorneys.

The confirmation of this intention of the legislator is included in the analysis of the
requirements that are set for candidates for the advisors to General Counsel Office. It is not enough
for a candidate to be a legal advisor or attorney to take up this position. Anyway, a advisor to General
Counsel Office can also be a person who has the rights of a public notary or a common or military
judge as well as prosecutor (article 54, paragraph 2, point 4 of the PGRP act). The common
denominator of all these professions is having legal education and passing the application as well as
completing the final vocational exam. In addition, only potential qualifications to be a advisor to
General Counsel Office may have persons with the title of professor or academic degree of habilitated
doctor of legal sciences or doctor of legal sciences (article 54, paragraph 3, point 1 of the PGRP act)).
Here, however, there is some inaccuracy, because in the Polish legal system one can get the title of
professor or postdoctoral degree or Doctor of Law degree without having a degree in law. Thus, it
should be assumed that the Polish legislator has decided that in such case, the candidate for advisor
to General Counsel Office does not need to be a graduate of such studies®.

5 MONITOR OF POLAND 1961 no 96 item 406.

6 BEREZA, A. (ed.) Zawdd radcy prawnego. Historia zawodu i zasady jego wykonywania, s. 15.

7 OFFICIAL JOURNAL from 2016, items 1313 and 1579 - consolidated text.

8 OFFICIAL JOURNAL from 2019, item 1265 - consolidated text. The current name of the General
Counsel Office in Poland is a return to the name of this institution from the interwar period of the 20th
century. In turn, its original name was a reference to the Austrian naming tradition. See: SITEK, B.
Austriacka Prokuratoria Skarbu (Finanzprokuratur), part. I: Historia i struktura Urzedu, pp. 177-190;
GARLINSKI, W. Tradycja i postep w instytucji Prokuratorii Generalnej Rzeczpospolitej Polskiej, pp.
54-69.

9 Both in the Act of March 14, 2003 on academic degrees and academic title (OFFICIAL JOURNAL
from 2017, item 1789) as well as in the currently applicable Act of 20 July 2018 Law on Higher
Education and Science (OFFICIAL JOURNAL from 2020, item 85 - consolidated text) there is no
requirement that the completed studies converge with the application for the award of a degree or
title. See:. art. 186, art. 219 and art. 228. See: J. Woznicki (ed.), Prawo o szkolnictwie wyzszym.
Komentarz, Warszawa 2019, pp. 485-490; 573-575; 598-602.
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Also, a candidate for advisors to General Counsel Office should have Polish citizenship, full
civil rights. The distinguishing factor of an advisors to General Counsel Office from attorneys and legal
advisors is the lack of a requirement for Polish citizenship?°.

In addition, a candidate for an advisor to General Counsel Office cannot be punished for an
intentional crime or tax offense or an unintentional crime against business transactions. The candidate
should have a good character and should guarantee the proper performance of the profession of
advisor by his or her current behavior. These requirements, in turn, are common to all types of legal
professions in Poland.

The requirements set out above for the candidates are not sufficient to become a advisor to
General Counsel Office. According to the article 54, paragraph 1of the PGRP act, the recruitment for
the position of advisor is open and competitive. Meanwhile, the pass to the profession of a legal
advisor or attorney is passing the final exam and submitting an application for entry on the list.1!

Therefore, one cannot enter the list of advisors to General Counsel Office. The President of
General Counsel Office appoints a competition commission which, in addition to checking formal
requirements, examines the candidate's actual skills. Therefore, it is not enough for a candidate to
meet statutory formal requirements. The candidates for advisor selected by the way of competition
are finally appointed by the President (the article 55, paragraph 1 of the PGRP act). The president
does not have to appoint a candidate who was selected in the competition to the position of advisor
to the General Counsel Office. According to the article 55, paragraph 2 of the Act, the legal basis for
the employment of advisor to General Counsel Office is the Labor Code and the Act of 16" September
1982 on employees of state offices.

It is different in the case of legal advisors. In the act on legal boards, in the article 8, various
forms of practicing the profession of legal adviser were specified. It can be a civil law contract, he or
she can run a law office or establish a company. And according to the article 4a of the Act on the
attorneys, they may practice in the form of an attorney’s office, in a form of attorney’s team as well as
in the form of a company?*2.

3. TASKS OF THE GENERAL COUNSEL’S ADVISOR
The advisors at the General Counsel are the basic employees with the widest competence.
Thus, they carry out the tasks of the General Counsel’s specified in the article 4 of the Act. These
tasks include:
e sole representation of the Treasury in the Supreme Court;
e representation of the Treasury in common and arbitration courts;
e representation of government administration bodies in common courts and the Supreme
Court;
e representation of the Treasury, state organizational units without legal personality or
government administration in before administrative courts;
e representation of the Republic of Poland in courts, tribunals and other bodies adjudicating in
international relations;
e presenting to common courts, administrative courts, the Supreme Court, the Constitutional
Court views relevant to cases;
e preparing, at the request of the Prime Minister, reports, analyzes and positions covering legal
issues, in particular regarding draft normative acts, legal actions carried out by state entities,
as well as court judgments in cases concerning the Republic of Poland;

10 On the requirements for foreign lawyers to pursue the legal profession in Poland see: Tomaszewski,
R. Prawnicy zagraniczni jako uczestnicy profesjonalnego obrotu prawnego w Polsce, pp. 53-72.

11 Detailed requirements in this respect have been regulated in art. 24 of the Act of 6 July 1982 on
Legal Councils (consolidated text of the Journal of Laws of 2020, item 75, and in articles 65 and 66 of
the Act of 26" May 1982, the Law on the attorneys - consolidated text Official Journal from 2019,
items 1513.) See: OKON, M. Wpis na liste radcéw prawnych, pp. 25-42.

12 DUBOWIK, A. Dodatkowe zatrudnienie i inne zajecia pracownikow sfery publicznej, pp. 15-23;
Mikotajewicz, M. Odpowiedzialnos¢ odszkodowawcza adwokata w zaleznosci od formy
wykonywanego zawodu, pp. 165-192.
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e issuing opinions on draft normative acts regarding significant rights and interests of the
Republic of Poland, including the State Treasury, and judicial authorities, as well as
regulating proceedings before courts, tribunals and other adjudicating bodies;

e issuing legal opinions;

The spectrum of rights and powers of the advisors of the General Counsel is extremely wide.
When developing and studying the organization and functioning of this type of institution in other
European countries, | must say that such a wide range of powers is not found. Most often, these are
powers to represent the rights and legal interests of the state treasury in common courts.

4. WHAT IS THE STATUS OF A LEGAL ADVISOR OF GENERAL COUNSEL OFFICE?

After discussing the different way and method of recruiting the advisors to General Counsel
Office from other legal professions in Poland as well as different qualifications which such candidates
for advisors to General Counsel Office must have and their competences, it is necessary to give a
hint to the question: who are therefore the advisors to the General Counsel Office?

An advisor to the General Counsel Office is not a typical attorney or legal advisor, although
he or she practices the profession like a attorneys or legal advisors. Because of the form of
employment, the form of practicing the profession and competence, the advisor to the General
Counsel Office is rather an official or a state officer with very broad competences. In some respects,
however, he or she is even similar to a judge. In accordance with the article 51 paragraph 2 of the
Act, the advisers to the General Counsel Office are independent in the performance of their duties,
similarly to judges. They are guided by law, experience, legal knowledge (the article 51, paragraph 1)
as well as the codes of good practice (the article 51, paragraph 3). Although this independence has
some limitations. In the article 52, paragraph 1 of the Act, the legislator decided that the advisors carry
out the instructions of their superiors regarding the content of the activities. In this case, however, the
advisor may request a written order. The judges are not subject to such practice, because in
accordance to the article 9b of the Act of 27™ July 2001 - the law on the structure of common courts,
judges are independent®3. This provision is an emanation of the constitutional principle of judicial
independence enshrined in the article 177, section 1 of the Constitution of the Republic of Poland.

5. FINAL CONCLUSIONS

The Polish specificity of shaping legal professions has created not two, but three legal
professions. In addition to attorneys and legal advisers, a third professional group was created, i.e.
the advisers of the General Counsel to the Republic of Poland. The scope of their competence is
much broader than that of other lawyers - attorneys and legal advisers. Certain activities are reserved
for their exclusive competence, such as exclusively representing the interests of the Treasury before
the Supreme Court.

A group of lawyers shaped in this way is not found in other European countries. The Polish
solution is undoubtedly a precursor. And here the question arises about the effectiveness of this
solution. An analysis of the annual reports that are published by the General Counsel to the Republic
of Poland shows that the advisors of General Counsel win over 90% of cases in which they represent
the legal interests of the Polish Treasury. This is a very high efficiency, not found in other legal
professions. It can therefore be concluded that the Polish solution to protect the law and legal interests
of the State Treasury is extremely effective and perhaps worth following in the solutions of other
countries.
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Abstrakt: Tento prispevok analyzuje postavenie advokata v pravnom State.
Kracové slova: advokat, pravny stat.

Abstract: This paper analyzes a position of an attorney in a state of rule of law.
Key words: attorney, state of rule of law.

1 uvoD

V spolo¢nosti, ktora je zaloZzena na Ucte k demokracii a pravnemu $tatu, pIni advokat osobitnu ulohu.
Jeho povinnosti sa neobmedzuju len na désledny vykon toho, na ¢o bol povereny v rozsahu zakona.
Musi sluzit zaujmom spravodlivosti a zaujmom tych, ktorych prava a slobody mu boli v dévere zverené
na uplatfiovanie a obhajobu. Je povinnostou advokata nielen presadzovat vec klienta a zastupovat
ho, ale zaroveri byt jeho poradcom. Ucta k odbornej funkcii advokata je nevyhnutnou podmienkou
existencie demokratického a pravneho $tatu v spolo¢nosti.t

2 ADVOKAT

Advokacia pomaha uplatiiovat Ustavné pravo fyzickych osdéb na obhajobu a chranit ostatné
prava a zaujmy fyzickych oséb a pravnickych oséb v stlade s Ustavou Slovenskej republiky,
ustavnymi zakonmi, so zdkonmi a s inymi vSeobecne zavaznymi pravnymi predpismi. Vykon
advokacie je zastupovanie klientov v konani pred sudmi, orgdnmi verejnej moci a inymi pravnymi
subjektmi, obhajoba v trestnom konani, poskytovanie pravnych rad, spisovanie listin o pravnych
ukonoch, spracuvanie pravnych rozborov, sprava majetku klientov a dalSie formy pravneho
poradenstva a pravnej pomoci, ak sa vykonava sustavne a za odmenu.? V spolo¢nosti, kde ucta k
demokracii a pravu je jednym z najddlezitejSich Ustavnych principov, ma advokat nezastupitelné
postavenie, pretoZe existencia slobodného a nezavislého advokatskeho povolania je zakladnym
prostriedkom ochrany ludskych prav a slobdd proti moci Statu. Advokat musi sluzit’ veci spravodlivosti
a tym, ktori ho poverili obhajobou alebo zastupovanim. Povinnosti advokéata vyplyvajuce z vykonu
povolania sa neobmedzuju len na povinnosti upravené zakonom. S vykonom povolania advokata sa
nerozluéne spaja Skala etickych povinnosti voci klientom a vo€i sudom a organom, pred ktorymi
advokat presadzuje zaujmy svojho klienta, alebo pred ktorymi kona v jeho mene.3

V zmysle § 2 ods. 2 zakona €. 586/2003 Z. z. o advokacii v zneni neskorSich predpisov je
advokat pri poskytovani pravnych sluzieb nezavisly, je viazany vSeobecne zavaznymi pravnymi
predpismi a v ich medziach prikazmi klienta. Advokatske povolanie je slobodné povolanie, ktoré
mozno vykonavat' len podla tohto zdkona.

1 Eticky kodex CCBE pre europskych advokatov, ¢lanok 1.1.
(https:/iwww.sak.sk/web/sk/cms/document/61/section/235/__docList__/rows/766/attr/name/preview)
2§ 1 ods. 1, 2 zakona ¢. 586/2003 Z. z. o advokacii v zneni neskor$ich predpisov.

Pozri ktomu aj OLEJ, J.,, KERECMAN, P., KALATA, P. akol.: Zakon o advokacii. Komentar.
C.H.Beck, 2013, ISBN: 978-80-89603-11-4.

3 Advokatsky poriadok Slovenskej advokatskej komory schvaleny konferenciou advokatov 10. juna
2017.
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V pripade, ak by advokat v rdmci svojej ¢innosti nebol slobodny, nebolo by tak mozné hovorit
0 nezavislej justicii v jej SirSom slova zmysle. V pripade, ak by bol advokat viazany aj inym faktorom,
ako platnym pravom a pokynmi klienta (ktoré by rovnako mali byt len lege artis reSpektujuc pritom
eticky vykon advokacie), napriklad pokynom ¢&lena politickej strany, alebo ak by bol advokat sucastou
Statneho aparatu (teda ak by vykon advokacie bol ¢innostou S$tatnych udradnikov), neslo by
0 nezavislost advokata.

3 POSTAVENIE ADVOKATA V PRAVNOM STATE

Predpokladom demokratického pravneho Statu sa stava vykon moci v medziach prava a na
z&klade prava. Limitovanie Statnej moci vSak nie je jedinym atributom jeho existencie, €0 mbézeme
odvodit zo vztahu viazanosti, zavislosti na spoloCnosti. V procese nazerania na hlavné kritéria
pravneho Statu je nevyhnutné zvazit aj mieru predmetného obmedzenia, ktoré by nemalo zachadzat
do extrémnych rovin. V snahe o vyvarovanie sa totalitnej spolo¢nosti, ¢i dokonca anarchii, pripadne
Statnemu etatizmu, je doleZity prave ciel rovnomerného vyvazenia moci a prava.* Podla ¢l. 1 ods. 1
Ustavy Slovenskej republiky Slovenské republika je zvrchovany, demokraticky a pravny $tat.
Absolutnym zakladom interpretacie a aplikacie &l. 1 ods. 1 Ustavy Slovenskej republiky je presadenie
koncepcie materidlneho, nie formalneho pravneho tatu.®

Ustavny sud Slovenskej republiky vymedzil redlie pravneho $tatu v naleze 1. US 17/1999
nasledovne: ,V pravnom $tate, v ktorom su ako neoddelitelné sucasti okrem inych stelesnené také
principy, ako su pravna istota a spravodlivost (princip materialneho pravneho Statu), ¢o mozno
spolahlivo vyvodit z &l. 1 ustavy, sa osobitny déraz kladie na ochranu tych prav, ktoré su predmetom
Jej upravy. Povinnostou vsetkych Statnych organov je zabezpedit redlnu mozZnost ich uplatnenia tymi
subjektmi, ktorym boli priznané.”

Pokial diskutujeme o pravnom State, je na mieste uviest aj zoznam kritérii pravneho Statu,
ktoré boli formulované Eurdpskou komisiou pre demokraciu prostrednictvom prava (Benatska
komisia) v roku 2016:

- zékonnost implikujuca transparentny, zodpovedny, demokraticky a pluralisticky postup
prijimania zakonov,

- pravna istota,

- zakaz svojvéle vykonnej moci,

- UCinné sudna ochrana nezavislymi a nestrannymi sudmi, Gc¢inné sudne preskimanie,
- dodrziavanie zakladnych prav,

- delba moci,

- rovnost pred zakonom.

S poziciou a ulohou advokatov bezo sporu suvisi kritérium ,pravnej istoty“, ,zakazu svojvole
vykonnej moci“, ako aj s kritériom ,u¢innej sudnej ochrany®, ,dodrziavania zakladnych prav“ a
Lrovnosti pred zakonom®.

Podla Clanku 47 ods. 2 Ustavy Slovenskej republiky ma kazdy pravo na pravnu pomoc v
konani pred sudmi, inymi Statnymi organmi alebo organmi verejnej spravy od zaciatku konania, a to
za podmienok ustanovenych zakonom. Toto pravo mozno a v danom pripade aj treba interpretovat
tak, Ze pravo na pravnu pomoc sa priznava vzdy, ked sa rozhoduje o prdvnom postaveni opravnenej
osoby. Predmetné pravo priznané ¢lankom 47 ods. 2 Ustavy Slovenskej republiky sa realizuje prave
prostrednictvom advokata a prave realizacia tohto prava je signifikantnym prvkom fungovania
pravneho $tatu.8 V uzneseni Ustavného stidu |. US 58/2001 sa uvadza: Pravu na pravnu pomoc podfa

4 CHOVANCOVA, J.: K principom pravneho $tatu. In.: Principy v prava. Zbornik prispevkov z
medzinarodnej vedeckej konferencie. Paneurdpska vysoka Skola. SAP — Slovak Academic Press
s.r.o0., Bratislava 2015. S. 54.

5 DRGONEC, J.: Ustava Slovenskej republiky — Komentar. Heuréka, 2007. ISBN: 80-89122-38-0. S.
31.

6 V aplikaénej praxi bolo mozné badat' rézne situacie, kde ¢i v ramci trestného konania, spravneho
konania alebo aj v inych oblastiach, v menSej alebo va&sej miere prislo k istym naznakom obmedzenia
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Cl. 47 ods. 2 ustavy zodpoveda povinnost’ Statneho organu alebo organu verejnej spravy vytvorit
podmienky pre dostupnost pravnej pomoci, a to v rozsahu konania pred prislusnym organom (mutatis
mutandis Il. US 60/98).

Kragovymi principmi postavenia a fungovania advokata v eurépskom priestore podla Charty
klu€ovych principov eurépskej advokécie prijatej plenarnym zhromazdenim CCBE (Rada
advokatskych komér Eurépy - The Council of Bars and Law Societies of Europe - Le Conseil des
barreaux européens) dna 25. novembra 2006 su:

a) nezavislost advokata a sloboda advokata pri zastupovani klienta,

b) pravo a povinnost advokata zachovavat mi¢anlivost o veciach klientov a reSpektovat
profesijné tajomstvo,

c¢) predchadzanie konfliktu zaujmov medzi roznymi klientmi navzajom alebo medzi klientom
a advokatom,

d) zachovavanie dostojnosti a cti advokatskeho povolania, bezuhonnosti a dobrej povesti
kazdého advokata,

e) lojalnost vo vztahu ku klientovi,

f) spravodlivé zaobchadzanie s klientmi vo veciach odmeny za pravne sluzby,

g) odborna spbsobilost advokata,

h) dcta k ostatnym kolegom advokatom,

i) ucta k demokracii, pravnemu §$tatu a k vykonu spravodlivosti a

j) samoregulacia advokatskeho povolania.

Princip (a) — Nezavislost advokata a sloboda advokata pri zastupovani klienta:

Pri vykone svojej €innosti a pri poskytovani rad klientovi a jeho zastupovani musi byt advokat
nezavisly - politicky, ekonomicky aj po intelektualnej stranke. Znamena to, ze musi byt nezavisly od
Statu a inych délezitych zaujmov, ako aj od neprimeraného vplyvu a tlaku svojich obchodnych
spoloénikov. Ak ma pozivat dbveru tretich stran a sudu, musi zostat nezavislym aj od klienta
samotného. Bez nezavislosti od klienta nemozZno zarudit’ kvalitu prace advokata. Advokat vykonava
slobodné povolanie a slobodny charakter povolania pomaha udrziavat nezavislost, pricom
advokatske komory plnia vyznamnu ulohu pri presadzovani a zabezpe€ovani nezavislosti advokatov.
Podstatnou oporou nezavislosti kazdého advokata je samoregulacia povolania. S tym suvisi aj
skutocnost, Ze v spolo€nostiach, v ktorych nevladne sloboda, je advokatom zabranované hajit zaujmy
klienta a mézu Celit vazbe ¢i dokonca ohrozeniu zivota za vykon svojho povolania.

Princip (b) — Pravo a povinnost advokata zachovavat mi¢anlivost’ o veciach

klientov a reSpektovat’ profesijné tajomstvo

Podstatou vykonu advokécie je skutonost, Ze klient by sa mal zddverit svojmu advokatovi s vecami,
ktoré nepovie nikomu inému. Mal by mu déverovat natolko, Ze mu zveri najsukromnejSie detaily alebo
najcennejSie obchodné tajomstva. Advokat by mal prijimat informacie klienta ako déverné. Bez istoty
zachovania mi€anlivosti mu klient nemo6ze dbverovat. Charta podCiarkuje dvojitd povahu tohto
principu — zachovavanie mi¢anlivosti nie je len povinnostou advokata, ale aj zakladné fudské pravo
klienta. Komunikacia medzi klientom a advokatom nesmie byt zneuzitd v neprospech klienta.

predmetného prava. Ako priklad méZeme uviest situacie, ked v trestnom konani priSiel na vysluch so
svedkom advokat a policajt realizujuci vysluch Gcast advokata svedka namietal a advokata na vysluch
nepripustil. Po viacerych obdobnych pravne rozpagitych situaciach rozhodol aj Ustavny sud
Slovenskej republiky v naleze |. US 248/07, v ktorom kon$tatoval nasledovné: ,K poruSeniu prava
zakotveného v &l. 47 ods. 2 Ustavy Slovenskej republiky na prédvnu pomoc v konani déjde postupom
policie, ak stazovatelovi neumoZzni, aby nim zvoleny advokét bol pritomny pri jeho vysluchu ako
svedka. Z ustavnopravneho hladiska nie je Ziaden dévod, aby svedok na rozdiel od osoby
podévajticej vysvetlenie nemal prédvo na pravnu pomoc podla &. 47 ods. 2 Ustavy Slovenskej
republiky. Pritom v Ziadnom pripade nejde o to, aby organ Cinny v trestnom konani mal povinnost
zaistit advokata v kazdom pripade alebo odkladat’ vykonanie svedeckej vypovede preto, Ze si svedok
praje mat’ pri vysluchu svojho advokata, ale len o povinnost toto zastupenie umoznit. Je preto vecou
svedka, ¢i sa rozhodne prist na podanie svedeckej vypovede v sprievode svojho pravneho zastupcu
& sam.“ (Nalez Ustavného suidu Slovenskej republiky sp. zn. I. US 248/07 z 3. jula 2008)

83


about:blank

Zbornik z medzinarodnej vedeckej konferencie Bratislavské pravnické forum 2020

V niektorych vnutroStatnych poriadok je pravo zachovavat mi€anlivost vnimané ako vysada klienta,
zatial ¢o v inych méze byt obsahom profesijného tajomstva to, ze advokat zachovava mi¢anlivost o
skuto€nostiach, ktoré sa dozvedel pri komunikacii so svojim klientom, voci advokatovi druhej strany,
na baze dévernosti. Princip b) v sebe zahffia vSetky podoby tohto konceptu — mi€anlivost, profesijné
tajomstvo i dévernost informacii. Pod tento princip sa subsumuje aj povinnost advokata zachovavat
mi€anlivost po skonCeni zastupovania.

Princip (c) — Predchadzanie konfliktu zaujmov medzi klientmi navzajom alebo

medzi klientom a advokdtom

Advokat sa musi v snahe o riadny vykon svojho povolania vyhybat konfliktu zaujmov. Advokat nesmie
zastupovat dvoch klientov v jednej veci, ak hrozi konflikt ich zaujmov. Rovnako sa musi vyhnut
zastupovaniu nového klienta, ak sa o iom dozvedel déverné informacie od svojho byvalého alebo
sucasného klienta. Nemdze prevziat’ zastupovanie v pripade hrozby konfliktu zaujmov medzi nim a
klientom. Ak konflikt zaujmov vznikne po¢as zastupovania, advokat musi zastupenie skon¢it. Z vysSie
uvedeného vyplyva, Ze tento princip je Uzko prepojeny na principy b) mi€anlivosti, a) nezavislosti a e)
lojalnosti.

Princip (d) — Zachovavanie déstojnosti a cti advokatskeho povolania, bezuhonnosti

a dobrej povesti kazdého advokata

Advokat sa musi spravat tak, aby si ziskal doveru klientov, tretich stran, sudov aj statu. Ma dbat na
zachovanie vlastnej dobrej povesti a dobrej povesti samotnej profesie, ako aj dbat na udrzani dévery
verejnosti v advokatske povolanie. Nemusi byt dokonalym jedincom, ale pri poskytovani pravnych
sluZieb, pri podnikani a aj v sukromi sa ma vyhybat nevhodnému spravaniu, ktoré je spdsobilé ohrozit
vaznost advokacie. Konanie, ktoré je v rozpore so zasadami slusného spravania, moze viest k
postihom, v najhorSom pripade k vy&iarknutiu zo zoznamu advokatov.

Princip (e) - Lojalnost vo vztahu ku klientovi

Lojalnost vo vztahu ku klientovi je podstatou ulohy advokata. Klient musi advokatovi déverovat ako
svojmu poradcovi a zastupcovi. S ciefom zachovat' lojalnost vo vztahu ku klientovi musi byt advokat
nezavisly (vid princip a), vyhybat sa konfliktu zaujmov (vid princip c) a zachovavat mi¢anlivost’ (vid
princip b). NajcitlivejSie problémy profesionalneho spravania moézu pramenit zo vzajomného vztahu
principu lojalnosti ku klientovi a dalSich povinnosti advokata - princip d) (déstojnost a €est), princip
h) (dcta k ostatnym kolegom) a najma princip i) (Ucta k demokracii, pravnemu Statu a riadnemu vykonu
spravodlivosti). Zachovavanie lojalnosti ku klientovi sa v8ak vzdy chape v medziach reSpektovania
pravneho poriadku. Advokat musi klienta poucit, Zze v mene klienta nemoze konat necestne na ukor
svojich povinnosti vo¢i suidom a na ukor vykonu spravodlivosti.

Princip (f) - Spravodlivé zaobchaddzanie s klientmi vo veciach odmeny za pravne

sluzby

Advokat musi klienta v plnom rozsahu oboznamit' s podrobnostami u¢tovanej odmeny. Jeho odmena
musi byt spravodliva, primerand a v sulade so zdkonom a so zasadami vykonu povolania. Hoci
advokatske poriadky (a princip c) tejto Charty) zdérazriuju vyznam predchadzania konfliktu zaujmov
medzi klientom a advokatom, otazka odmeny advokata moze byt pri¢inou vzniku tohto konfliktu. Tento
princip poukazuje na potrebu profesijnej regulacie s ciefom zabranit U¢tovaniu odmien neprimeranej
vySky.

Princip (g) - Odborna spésobilost’ advokata

Advokat jednoznacne nemdze efektivne radit’ klientovi ani ho zastupovat, pokial nema primerané
odborné vzdelanie a skusenosti. V ostatnej dobe dalSie vzdelavanie nabera na vyzname v reakcii na
rychle zmeny v prave a vo vykone povolania, ako aj s prihliadnutim na technologické a ekonomické
prostredie. Advokatske poriadky €asto zddrazriuju, Ze advokéat sa nesmie ujat pripadu, ak mu chybaju
schopnosti na jeho zvladnutie.

Princip (h) - Ucta k ostatnym kolegom advokéatom

Tento princip nepoukazuje iba na potrebu sluSnosti, hoci ta je takisto velmi délezita v citlivych a
spornych zalezitostiach, v ktorych advokati vystupuju v mene svojich klientov. Vztahuje sa aj na tlohu
advokata ako sprostredkovatela. Klient ho vnima ako osobu, na ktord sa mdze spolahnut, ktora
nezavadza, dodrziava ustanovenia advokatskeho poriadku a pini sfuby. Riadny vykon spravodlivosti
vyzaduje, aby sa advokati voci sebe

navzajom spravali Uctivo a sporné veci riesit’ civilizovanym spdsobom. Konanie v dobrej viere medzi
advokatmi navzajom bez akéhokolvek podvadzania je vo verejnom zaujme. Vzajomna uUcta medzi
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kolegami prispieva k riadnemu vykonu spravodlivosti, pomaha pri rieSeni sporov dohodou a je v
zaujme klienta.

Princip (i) - Ucta k demokracii, prdvnemu $tatu a k vykonu spravodlivosti

Charakterizovali sme Ulohu advokata, ktorou je zucastrovat sa na riadnom vykone spravodlivosti.
Podobna myslienka sa skryva aj za oznac¢eniami advokata ako ,nastroja spravodlivosti. Advokat
nesmie nikdy vedome poskytnut sudu nepravdivé alebo zavadzajuce informacie, ani klamat' tretej
strane. Tento zakaz sa Casto dostava do rozporu s bezprostrednymi zaujmami klientov a vyrieSenie
tohto zdanlivého konfliktu medzi zaujmami klienta a zaujmami spravodlivosti predstavuje delikatny
problém, ktory je advokat vd'aka odbornej priprave schopny rieSit. So ziadostou o pomoc sa mbze
obrétit’ aj na advokatsku komoru. Len vtedy mézZe uspeSne zastupovat klienta, ak sa sud a tretia
strana nanho moézu spofahnut ako na sprostredkovatela a aktivnheho ucCastnika pri vykone
spravodlivosti.

Princip (j) - Samoregulacia advokatskeho povolania

Jednym z charakteristickych znakov nedemokratickych spolo€nosti je situacia, kedy Stat (verejne
alebo inak) kontroluje advokatsku profesiu a Cinnost’ advokatov. Vacsina eurépskych advokatskych
profesii uznava kombinaciu Statnej regulacie a samoregulacie. V. mnohych pripadoch $tat,
uvedomujuc si ddlezitost klu€ovych principov, prijima legislativne opatrenia na ich ochranu —
napriklad formou zakotvenia mi¢anlivosti v zakone alebo udelenim opravnenia komoram na prijimanie
stavovskych predpisov. Iba silny prvok samoregulacie moze garantovat nezavislost advokéatov vo
vztahu k Statu a Ze bez garancie nezavislosti nedokazu advokati spinit ulohu déveryhodnych
poradcov a zastupcov jednotlivcov a spoloénosti, ktorych zaujmy €asto mdézu ohrozit zadujmy Statu,
alebo byt s nimi v rozpore.” V podmienkach Slovenskej republiky je samoregulacia advokatskeho
povolania realizovana prostrednictvom Slovenskej advokatskej komory, ktora pésobi aj ako garant
dodrziavania povinnosti advokatmi, ako aj etického vykonu advokacie jej Clenmi, advokatmi.
Disciplinarny poriadok Slovenskej advokatskej komory schvaleny konferenciou advokatov dna 10.
juna 2017 upravuje procesny postup v pripade, ak je na advokata podana staznost, ako aj sustavu
organov, ktoré prejednavaju staznosti proti advokatom — Revizna komisia, Disciplinarna komisia (a
disciplinarne senaty) a odvolacia disciplinarna komisia (a jej senaty).

Ako Castokrat nahlodavanie zdravého postavenia advokata v pravnom State a bohuzial
nezriedka aj dehonestacia prace advokatov je mozné badat v médiach v pripadoch, ked advokati
zastupuju, i obhajuju klientov, ktori su z takych alebo onakych dévodov v nevdli médii. Nie je
neobvyklé, ked dokonca zaznievaju formulacie v médiach vo forme moralneho odsudzovania
advokatov, Ze vzali, zastupuju alebo obhajuju toho-ktorého klienta, ktory je mozno aj pravom stihany
¢i Zalovany, ale vzdy mé priznané pravo na pravnu pomoc, ¢i pravo na obhajobu. Ako maximalne
nepochopenie postavenia a ulohy advokata v pravnom $tate je jeho stotozriovanie s klientom alebo
dokonca s prejednavanym pripadom, ¢o vyslovne zakazuju aj Zakladné pravidla ulohy advokatov
prijaté 8. Kongresom OSN Na prevenciu kriminality a zaobchadzania s pachatefmi.®

Bez plnohodnotného uplatnenia prava na pravnu pomoc, prava na obhajobu, teda
bez priznania vSetkych prav, nemozno ocakavat dosiahnutie spravodlivosti. Inymi slovami, bez
plnohodnotnej realizacie prava na spravodlivy proces, nemdézme v ziadnom smere hovorit
o fungujucom pravnom State.

4 ZAVER

Je mozné konstatovat, Ze plnohodnotna moznost uplatfiovania ustavnych prav fyzickych
a pravnickych os6b na obhajobu a chranenie ostatnych prav a zaujmov fyzickych osdb a pravnickych

7 Charta klt¢ovych principov eurdpskej advokacie prijatej plenarnym zhromazdenim CCBE (Rada
advokatskych komér Eurdpy - The Council of Bars and Law Societies of Europe - Le Conseil des
barreaux européens) prijata dfia 25. novembra 2006

(https://www.ccbe.eul/fileadmin/speciality _distribution/public/documents/DEONTOLOGY/DEON_Co
C/SK_DEON_CoC.pdf)

8 ,Lawyers shall not be identified with their clients or their clients' causes as a result of discharging
their functions.” Bod 18. ,Basic Principles on the Role of Lawyers®, prijaté 8. Kongresom OSN Na
prevenciu kriminality a zaobchadzania s pachatefmi, Havana, Cuba 27 August - 7 September 1990.
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0s6b v stlade s Ustavou Slovenskej republiky, Ustavnymi zakonmi, so zakonmi a s inymi veobecne
zavaznymi pravnymi predpismi prostrednictvom advokata je jednym z nepochybnych symptémov
fungujuceho demokratického pravneho Statu (rule of law). Toto mozno plnohodnotne realizovat, ale
iba za podmienky suladu postavenia a pdsobenia advokata s klu€ovymi principmi postavenia
a fungovania advokata v eurdépskom priestore v zmysle Charty kli€ovych principov eurdpskej
advokacie prijatej plenarnym zhromazdenim CCBE.
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