4 The fight against corruption in
the Italian legal system between
repression and prevention
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The relentless changes to the anti-corruption system
in Italy

The current anti-corruption system in Italy is the result of a sequence of recent
reforms. The most significant is certainly represented by Law No. 190 of 6
November 2012 (containing ‘Provisions for the prevention and punishment
of corruption and illegality in the Public Administration”), which redefined the
offences provided under the Italian Criminal Code and outlined an integrated
system to fight corruption, in which administrative prevention tools support the
traditional model of criminal punishment (Mongillo, 2019: p. 232).

The 2012 reform (known as ‘Legge Severino’) originates from the need to
strengthen the instruments to fight corruption, along parallel prevention and
punishment lines, also in compliance with the obligations arising from interna-
tional and supranational law, specifically the UN Convention against Corruption
of 2003 and the Strasbourg Convention on Corruption of 1999, instruments
which have already been ratified by Italy (respectively with Law No. 116 of 3
August 2009 and Law No. 110 of 28 June 2012).

On the punishment side, the reform is an attempt, albeit not entirely suc-
cessful, to align, insofar as possible, the relevant criminal provisions with the
factual and criminological phenomenon of corruption, which has taken on an
‘all-encompassing’ nature, characterised by a very complex and detailed structure,
both because it involves various institutional levels and because it is regulated by
circuitous and sophisticated mechanisms that, in favouring the self-replication
of offences, result in its systematic diffusion within the public administration
(Cingari, 2012: pp. 79-81; Davigo and Mannozzi, 2007: p. 264; Forti, 2003:
p. XV; Palazzo, 2015: pp. 62-66). A corruptive agreement involves, in addition
to the corruptee and the corruptor, also other parties playing different roles: on
the one hand, the political and administrative authorities of the State, tasked with
regulating and ensuring complex corruption mechanisms, and acting as recipients
of bribes paid by private persons; on the other hand, intermediaries in exchanges
covered by the corruptive scheme (specifically, ‘fixers’). Furthermore, corrupt
public servants do not make a commodity out of a single act of office, but are
often ‘put on payroll’, meaning that they are unduly and systematically paid to be
available at length to make use of their functions or powers in carrying out future
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actions under their office or exert ‘influence’ (Cingari, 2012: p. 90). The legisla-
tor attempted to take all this into account, introducing significantly innovative
provisions from multiple standpoints, redrafting corruption offences, including
a new offence of trading in influence in the Italian Criminal Code, maintaining
(unlike most European countries) the offence of extortion by a public official
(‘concussione’) and introducing a separate offence of undue inducement to give
or promise a benefit, providing for corruption among private persons, and finally
tightening the sentencing regime.

A large part of the 2012 reform is aimed at strengthening administrative pre-
ventive measures (Cantone, 2017; Severino, 2016: pp. 640-641; Fiandaca and
Musco, 2013: pp. 4-6); in addition to revisiting certain existing tools — such
as, for example, the Code of conduct for employees in the public sectors, containing
rules of conduct aimed at ensuring the quality of services, prevention of corrup-
tion and compliance with the constitutionally mandated duties of diligence, loy-
alty and impartiality — the legislator introduced, inter alia, provisions aimed at
enhancing transparency in the decision-making process and supervision over ten-
dering procedures, preventing potential conflicts of interest through stricter rules
on the incompatibility /ineligibility in appointments to public offices, as well as
protecting whistle-blowers. However, the pivotal new feature of the reform is the
establishment of the Italian Anti-Corruption Authority (ANAC), an independent
administrative authority tasked with preventing corruption at a centralised state
level (Cantone and Merloni, 2016; Nicotra, 2016), and providing for national anti-
corruption plans. The prevention plans in question, containing baseline elements
of the overall prevention design as a ‘risk assessment’ process, have a twofold struc-
ture, a national plan (PNA), drafted by the ANAC, and one adopted by each public
administration; both are valid for three years, but they must be updated each year.
In brief] the plans map out risks, that is, by identifying internal and external factors
that can facilitate instances of corruption and specifying organisational measures
suitable to neutralise them. Drafting anti-corruption plans, as well as selecting a
person responsible for preventing corruption (director/manager responsible for
implementing the plan within a body or entity) are connected to the compliance
system provided within the scope of liability of the legal entities under Legislative
Decree 231,/2001 (Cantone, 2018; Severino, 2016).

ANAC’s supervisory functions for corruption prevention purposes were fur-
ther strengthened through Law Decree No. 90,2014, converted into Law No.
114,/2014.

The subsequent Law No. 69,/2015 (Mongillo, 2015; Cingari, 2015; Spena,
2015) tightened the punishment for actions that may be qualified as corruptive
in a broad sense, on the heels of recent and notorious judicial cases (Mose, Expo,
Mafia Capitale, etc.), also introducing a series of substantive and procedural pro-
visions for forced recovery of amounts unlawfully received by public officials, as
well as an extenuating circumstance aimed at encouraging post fiactum coopera-
tion by the corruptee and corrupter who choose to collaborate with authorities.
This latter measure rewards, by substantially decreasing the punishment, those
who effectively contribute to limiting the effects of a criminal act, or provide
decisive elements for establishing an offence or for identifying other persons
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responsible, thus reducing the very high ‘dark number’ of illicit trade of public
acts of office, above all due to the common interest of the parties in concealing
the corruptive agreement and covering each other. The law has also increased the
punishment provided for the offence of mafia-type association, given the prox-
imity, as emerging from criminological surveys, between organised crime and
white-collar criminality rooted in politics and public administration (Caneppele
and Calderoni, 2014; Center for the Study of Democracy, 2010; Gounev and
Ruggiero, 2012). On a preventive level, the 2015 reform was limited to increas-
ing ANAC’s investigation powers and improving information flows between
ANAC and criminal judicial authorities.

Finally, Law No. 3 of 2019, evocatively called ‘Spazzacorrott’ (i.e. ‘Wipe out
the corrupt’) (Mongillo, 2019; Gambardella, 2019; Padovani, 2018; Pulitano,
2019a), ideally in a relation of continuity with the two previous anti-corrup-
tion reforms, introduced further changes to contrast offences against the public
administration, also increasing disqualifying ancillary penalties (for example, the
inability to contract with the public administration and the ban on holding public
offices are made permanent in cases of imprisonment exceeding two years), and
providing for new investigation and rewarding tools aimed at fleshing out hidden
corruption (specifically, the possibility of using wiretaps among persons in the
same place by resorting to ‘trojans’ is extended, and two new cases of exemption
from criminal liability are introduced for the corruptee or the corrupter, if they
confess immediately, and for the undercover agent, respectively). On the pre-
vention side, the act contains provisions on transparency of political parties and
movements and payments made in their favour.

The abovementioned reforms, which have been preceded and accompanied
for twenty years by a series of changes in legislation intended to impact, more or
less directly, the anti-corruption system (for example, the legislation on confisca-
tion or the various mechanisms providing for an external commissioner or judicial
administration of companies, or the progressive strengthening of investigation
and procedural tools in the field of corruption offences) are part of an estab-
lished “urgency’ logic characterising many branches of Italian criminal legislation
(Moccia, 1997), which portray criminal law (increasingly punitive, as evidenced
by the increasing severity of punishments) as a privileged tool for remedying
social dysfunctions, often with distorting effects and in conflict with the funda-
mental principles of criminal law (Mongillo, 2019: pp. 235-251). We are thus
witnessing an unchecked expansion of punitive law, used as symbolism or propa-
ganda, to attract consensus and reassure the public as to the strong commitment
against particularly serious forms of criminal activity, such as corruption.

Corruption offences: positive changes and persistent
critical issues

The original punitive framework outlined in the 1930 Italian Criminal Code pro-
vided for two main types of corruption based, respectively, on a public official
performing an official act (known as ‘improper corruption’, Article 318 of the
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ITtalian Criminal Code) or an act contrary to the duties of their office (known as
‘proper corruption’, Article 319 of the Italian Criminal Code) against payment of
undue compensation (or promise thereof) in cash or in the form of some other
benefit. The offence of extortion by a public official (‘concussione’, Article 317
of the Italian Criminal Code) was placed alongside these offences. In its original
wording, the criminal provision in question punished a public servant who, by
abusing their office or powers, forced or induced someone to make an undue
payment or promise money or some other benefit; in this case, the private person
and victim of unlawful coercion was exempt from criminal liability. The system
was subsequently supplemented by introducing an offence of corruption in judi-
cial proceedings (Article 319 zer of the Italian Criminal Code) and by extending
the criminal relevance of international corruption (Article 322 JZis of the Italian
Criminal Code).

With this framework created under the Italian Criminal Code, in the 1990s,
Italy faced the most serious case of corruption that had ever been uncovered
in the country’s history. It became known as ‘Tangentopol’ or ‘Mani pulite.
The above was, however, a punitive system that needed to be updated. It was
already inadequate with respect to the forms of corruption that emerged with
Tangentopoli, and, moreover, not in touch with the times compared to those that
gradually emerged later on (Cantone, 2018: p. 4).

First of all, the Italian anti-corruption system was not in line with the obli-
gations undertaken by Italy internationally, as noted by the bodies responsible
for monitoring the internal implementation of conventional instruments to fight
corruption, adopted by the Council of Europe and the OECD, i.e., the GRECO
(Groupe d’Etats contre ln corruption) and the Working Group on Bribery in the
International Business Transactions (WGB), respectively. Among the various
crucial issues in the Italian system, these working groups found that there was
a specific need to revise the offence of extortion to overcome the inconsistency
represented by the impunity of private persons who were able to achieve undue
advantages through an unlawful conduct; to establish an offence of corruption
among private persons that was broader than the crime of breach of corporate
trust as a result of giving or promising a benefit in force at the time; to provide
for an offence of trading in influence (GRECO, 2012). As mentioned, interven-
ing on the offences of corruption was also required in light of the inability of the
system to effectively have an impact on the new forms of corruption emerging
in practice, which case law was trying to remedy, sometimes even through actual
‘interpretative twisting’ in relation to the offences of corruption and extortion
(Vigano, 2014: pp. 4-8; Severino, 2016: pp. 636-640).

There is no doubt that the abovementioned reforms, and especially the 2012
‘framework-level” reform have had a positive effect on the punitive anti-corrup-
tion system.

For example, replacing the offence of ‘improper corruption” with that of ‘cor-
ruption for the performance of the function’, consisting of an action by a public
official who receives for themselves or for others a promise of or a payment of
money or other benefit ‘for the exercise of their functions or powers’, subject
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to a less severe punishment, remedied interpretations by way of analogy that
conflicted with the principle of legality. The interpretations in question in effect
cancelled by way of interpretation the requirement of the ‘act’ subject to the
illegal trade, provided for in the previous wording of the offence, thus broaden-
ing the legislative framing of corruption. Case law sought to punish, specifically,
the ‘payroll’ situations of public officials, which now appear to be perfectly cov-
ered by the new Article 318 of the Italian Criminal Code (Vigano, 2014: p. 9;
Pulitano, 2012: p. 7).

A symmetrically positive intervention was aimed at filling the gap in punish-
ing illegal intermediation with public servants, preliminary to acts of corruption
(Severino, 2013: p. 11): Article 346 bis of the Italian Criminal Code, introduced
by Law 190,/2012 and amended by the 2019 reform, punishes the actions by
anyone, outside cases of complicity to commit corruption, participating in an
agreement aimed at any form of ‘illicit influence’ on the activity of public offi-
cials or persons charged with a public office. Trading in influence is criminalised
regardless of whether a connection with public bodies is boasted by an intermedi-
ary bearing no actual relationship with the former, or whether the person in ques-
tion makes use of actual connections, by unduly causing others to give or promise
money or another benefit as the price for unlawfully interceding before the public
servant or as remuneration in relation to the exercise of the duties or powers.

The gradual broadening of the application scope of corruption among private
persons is also noteworthy (La Rosa, 2018; Seminara, 2017; Venafro, 2018).
Its uneven regulation, set out under Articles 2635-2635 ter of the Italian Civil
Code, has long been affected by the Italian legislator’s reluctance to adapt to
international obligations. The changes introduced with Legislative Decree No.
38,/2017 extended the offence’s application scope (now applying to any pri-
vate entity and not only to commercial companies), expanding the category of
punishable persons (now also including persons performing work with manage-
ment duties within the entities) and punishable conducts, punishing the giving,
promise and offer of money or other benefit, as well as the incitement to commit
corruption. Law No. 3/2019 duly intervened by providing that all offences of
corruption among private persons (and not only instances of corruption result-
ing in a distortion of competition in acquiring goods or services, as previously
provided) could be prosecuted by the authorities without an upstream criminal
complaint being required. Therefore, the object of protection is undoubtedly a
public interest, namely fair and free competition (Mongillo, 2019: p. 292).

However, in the current system for repression of corruption phenomena
numerous critical issues remain, and they cannot be discussed in detail here.

The most problematic aspect remains the distinction between extortion by
a public official, undue inducement and corruption. The 2012 reform, as men-
tioned above, chose to keep the offence of ‘concussione’ in force — despite appeals
to the contrary also by numerous international organisations, specifically the
OECD (Di Martino, 2013: p. 373; Montanari, 2012: pp. 14-18) — but pro-
vided for two separate offences: extortion, reduced to mere ‘coercion’; and undue
inducement to give or promise benefits, provided by the new Article 319 guater,
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which also punishes the induced private party, thus transitioning from victim of
the crime to active participant, albeit subject to a less severe punishment than
the public servant. What is meant by inducement, and what the boundary with
coercion is, are particularly controversial issues (Mongillo, 2013: pp. 174-2006;
Palazzo, 2016: pp. 67-69).

According to the psychologistic criterion, the thin red line between extor-
tion and undue inducement allegedly lies in the different degree of psychological
pressure exerted on the private person (less intense in case of undue inducement,
essentially corresponding to milder forms of persuasion, suggestion, or moral
pressure, which do not seriously affect the private person’s freedom to choose),
whereas the criterion of undue advantage pursued by the private person posits
that the boundary between the two offences is determined by the outcome of the
functional act under the agreement. In other words, extortion would come into
play only in the case of a functional act detrimental to the private person, whereas
whenever the latter may expect or obtain an undue advantage from the act,
Article 319 quater of the Italian Criminal Code would apply. A third approach
postulates that in cases of doubt, the quantitative criterion concerning the degree
of intensity of moral coercion should be supplemented by a qualitative criterion
based on the nature of the advantage pursued by the private person. The Italian
Supreme Court of Cassation, Joint Sections, with decision No. 12228 /2013,
Maldera and others (Balbi, 2015; Bartoli, 2014; Donini, 2014; Gatta, 2014;
Pisa, 2014; Seminara, 2014), while favouring the objective criterion of undue
advantage (given that the advantage in question, like the threat characterising
extortion, represents, according to the Supreme Court, the essence of induce-
ment and justifies punishing the induced), nonetheless acknowledged the merely
demonstrative value of the suggested discretional criterion, admitting the exist-
ence of ambiguous, borderline cases, which require using additional criteria that
the court must draw on as guidance within ‘grey areas’. In other words, the fac-
tual context (environmental factors and type of interpersonal relationships) will
guide the court in choosing the type of offence that applies in the case at hand.
Given the interpretative uncertainties that remain in case law (Collica, 2017), the
need to draw a more precise line between constricting behaviour and inducive
conduct (but also between the latter and the contiguous cases of corruption) is
nowadays required even more so than in the past, given that they amount to dif-
ferent and differently punished offences.

Even the current wording of the offence of trading in influence generates
doubts on its interpretation and has aspects that clash with constitutional princi-
ples (Mongillo 2019: pp. 297-302; Cingari, 2019: pp. 749-755; Gambardella,
2019: pp. 69-73). The essential elements of this offence are not comprehensively
defined (for example no reference parameter exists to determine the unlawful-
ness of the mediation) and are inconsistent as to the disvalue of the unlawful
conduct. It includes (and punishes in the same manner) both the ‘actual’ trading
in influence, that is where the unlawful agreement relates to an actually existing
relationship and to a power of influence actually capable of affecting the public
servant (with real danger for the lawful and impartial functioning of the public
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administration), and the ‘potential’ trading in influence, that is to say ‘boasting’
which does not relate to a power to influence that is actually capable of affecting
the public servant, and is characterised by a lower disvalue (Cingari, 2019: pp.
751-752; Mongillo, 2019: pp. 301-302). The offence punishes the mediator,
but also the person who promises or gives money or a benefit, irrespective of
whether the relationship between the mediator and a public servant exists or not.
Aside from the fact that punishing the ‘client’ actually compromises the possibil-
ity of the phenomenon to come to light, the choice to punish in the same manner
both a person who pays after being deceived by a ‘snake oil salesman’, and a per-
son who does so being certain, for example, of being able to rely on existing rela-
tionships (public and well-known) between the mediator and the public official,
seems problematic; these are objectively different conducts in terms of disvalue
(Cantone and Milone, 2018: p. 3; Gambardella, 2019: pp. 71-73).

Critical issues remain with regard to corruption among private persons, which
is not yet fully aligned — specifically with reference to the category of perpetra-
tors and the sentencing framework — with the provisions of the Convention of
the Council of Europe on Corruption of 27 January 1999 and the Framework
Decision 2003/568/JHA on combating corruption in the private sector
(Seminara, 2019: pp. 597-599).

Finally, we note that no coordination exists between the new anti-corrup-
tion regulation and the provisions of military criminal law providing for offences
against the military administration committed by military personnel with man-
agement or command functions; moreover, conflicting case-law remains as to
the relationship between corruption and the offence of collusion of members
of the Guardia di Finanza (Revenue Guard Corps) under Article 3 of Law No.
1383,/1941 (Rivello, 2017: pp. 3-7).

The most recent tools introduced to ‘wipe out corruption’:
new exemption provisions and new means of assessing the
commission of offences

In an attempt to facilitate the uncovering of corruption, Law No. 3,/2019
recently introduced, as already mentioned, an exemption from criminal liability
(Article 323 ter of the Italian Criminal Code) for anyone (public servant or pri-
vate person) who, after committing one of the oftfences against the public admin-
istration expressly listed in the provision in question, voluntarily turns themselves
in, provided that the relevant report is formalised within a certain time limit and
the offender actually cooperates with judicial authorities by providing useful and
concrete information as proof of the offence and identifying the other perpetra-
tors (Mongillo, 2019: pp. 262-271; Gambardella, 2019: pp. 54-56; Pulitano,
2019b: pp. 601-602).

The offences to which the exemption from criminal liability applies include any
form of corruption and the offence of undue inducement to give and promise a
benefit, but — inexplicably — the provision does not extend to trading in influence
(Mongillo, 2019: p. 264). According to the Report on the draft bill, exemption
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from liability is in line with the rationale behind the 2017 whistle-blowing law
(see below) and reveals a twofold purpose: on a special preventive level, breaking
the wall of silence for bilateral offences or offences otherwise fuelled by collusion,
also enabling the acquisition of probative elements which are generally very dif-
ficult to obtain in trial and are useful for establishing and punishing such criminal
acts; on a general preventive level, discouraging unlawful conduct by introducing
an ‘uncertainty factor’ with deterrence effects, in the sense that after providing for
a criminal liability exemption for those who report an offence, the parties to the
corruptive scheme may no longer rely for certain on a common interest in keep-
ing quiet (Pulitand, 2019b: p. 601). However, the strict time limit requirement
introduced (the report must be made before the offender has been informed that
investigations have been carried out against him/her in relation to the reported
facts and, in any event, within four months from when the offence was com-
mitted) in fact runs the risk of making the exemption from liability ineffective.
Indeed, the same posits that the person turn themselves in without actually know-
ing whether or not their name is entered in the register of suspects, whether they
can actually benefit from the liability exemption (Gambardella, 2019: p. 55), and
in any event within time limits that are so short that they make a change of heart
by the offender, such as to encourage them to turn themselves in, unrealistic.

In terms of criminal investigation, the use of undercover agents — entirely new
for these types of offences (Gambardella, 2019: pp. 56-58; Mongillo, 2019: pp.
252-262; Pulitano, 2019b: pp. 602-603; Scevi, 2019: pp. 14-17) — responds
to similar purposes of reducing the dark number of corruption. The legislator
intervened by amending Article 9, Paragraph 1(a) of Law No. 146,/2006, which
already included in a single legislative text various cases of undercover operations
previously provided for in several special laws concerning, inter alin, the oftences
of facilitating illegal immigration, money laundering, drug trafficking, child pros-
titution and child pornography, terrorism and organised crime. Following the
2019 reform, undercover operations may also be used in investigations for all cor-
ruption-related offences, to be understood in a broad sense (therefore including,
in addition to various instances of corruption, also the offence of ‘concussione’,
undue inducement and trading in influence). Reference to corruption oftences has
made it necessary to supplement the types of conduct that an undercover agent is
entitled to carry out ‘for the sole purpose of acquiring evidence’ in relation to the
various offences provided, because those already set out under Article 9 could not
allegedly fit the undercover operations relating to corruption (Padovani, 2018: p.
4). Therefore, it is provided that undercover agents’ actions are justified if they
pay money or other benefits in performing an unlawful agreement that has already
been entered into by others, promise or give money or other benefits requested
by a public official or a person charged a public office or requested as a price for
unlawful mediation to a public servant or as remuneration. However, for actions
not to be punishable, they must be necessary to obtain evidence relating to illegal
activities that are already being carried out. Accordingly, undercover operations
may not go so far as to solicit or provoke criminal conduct; an undercover agent
may not act as an agent provocateur, but only be involved indirectly, or be purely
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instrumental in the performance of others’ unlawful activities, according to the
exemption paradigm as conceptualised by the established case-law of the Italian
Supreme Court and the European Court of Human Rights (Gambardella, 2019:
pp. 57-48; Mongillo, 2019: pp. 253-254).

However, it is worth wondering to what extent an undercover operation may
in practice be an effective tool in the anti-corruption sector. At least with refer-
ence to situations in which corruption occurs in a ‘restricted’ context (for exam-
ple, a tendering procedure or a construction project), where selective mechanisms
of personal reliability operate and everyone will likely get to know each other, the
possibility that an undercover agent could infiltrate seems completely unrealistic;
vice versa, where the criminal phenomenon originates from casual contingencies
(for example, making use of a health care service), carrying out an undercover
operation appears easier, but the risk that it crosses the line and provokes an
offence is higher (Padovani, 2018: p. 5).

Whistle-blowing and the ‘culture of legality’

In Italy whistle-blowing was provided with a comprehensive statutory dimension
in 2012, with the ‘Legge Severino’, only in relation to the public sector and with
a certain delay compared to most European countries and over a century after
the United States (Amato, 2014; Thising and Forst, 2016; Turksen, 2018). This
delay was above all due to cultural reasons, connected both to the belief that cor-
ruption had to be fought with forms of criminal repression rather than through
preventive administrative measures, and the fact that there has always been (and
still is) a negative view of the person reporting an offence, seen as a traitor rather
than a custodian of social integrity (Massari, 2018: pp. 981-982).

Recently, whistle-blowing was regulated more comprehensively with Law No.
179,/2017 (Borsari, 2018; Massari, 2018; Rugani, 2018), aimed at encouraging
reporting offences and irregularities that an employee has become aware of dur-
ing their employment relationship, guaranteeing more extensive protection for
the informant.

The 2017 reform supplements and strengthens the regulation already pro-
vided for the public sector under Article 54 &is of Legislative Decree 165,/2001
(Italian Consolidated Law on Public Employment), which prohibits subjecting a
civil servant to punishment, dismissal or a discriminatory measure if; in the inter-
est of the public administration’s integrity, they report illegal conduct (therefore,
not only the whole range of offences against the public administration but also,
more generally, any form of abuse of the powers entrusted to the perpetrator
who exerts them to obtain a private advantage) which they have become aware of
by virtue of their employment relationship. Whistle-blowers are not protected if
they are found, also with a first instance decision, to be criminally liable for false
allegations or defamation or for other offences committed by filing the report, or
subject to civil liability for the same offences in cases of wilful misconduct or gross
negligence. Law No. 179/2017 extended the concept of “civil servant’” (which
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now includes, for example, workers and collaborators of companies supplying
goods or services that carry out work on behalf of the public administration),
expanded the category of recipients of the report (which are now the person
responsible for corruption prevention and transparency, ANAC, the judicial
authorities and audit authorities) and strengthened, albeit not fully, the measures
to protect the whistle-blower, including protecting the confidentiality of the lat-
ter’s identity, and providing for the appropriate procedures for presenting and
managing reports, including electronically.

The most notable aspect of the reform is that of having extended the protec-
tion provided for whistle-blowers to the private sector by amending Article 6 of
Legislative Decree No. 231 of 2001 on entities’ liability for criminal offences,
thus affecting organisational and management models to prevent the commission
of predicate offences. Organisational models must now provide for, among other
things, one or more channels whereby the indicated persons (top management
and subordinates) may submit, to protect the entity’s integrity, detailed reports
of unlawful conduct relevant for the purposes of the Decree and based on specific
and consistent facts, or infringements of the entity’s organisational and manage-
ment model, which the whistle-blower has become aware of on the basis of the
functions performed. The models must also include suitable measures to protect
the identity of the whistle-blower in managing the report, prohibit retaliation or
discrimination against the whistle-blower, as well as appropriate punishment not
only for those who infringe the measures set out to protect the whistle-blower,
but also against those who make, with wilful misconduct or gross negligence,
reports that prove to be unfounded.

The 2017 reform has also coordinated the whistle-blowing regulation with
obligations relating to professional, scientific or industrial secrecy, the infringe-
ment of which is subject to criminal punishment, and with the civil law obligation
of loyalty to the employer. In the event of a complaint or a report, both in the
public and private sectors, the pursuit of the interest to the integrity of public and
private administrations, as well as the prevention and punishment of wrongdoing,
is a just cause for disclosing official, professional or company secrets, exempting
the whistle-blower from criminal or civil liability. The importance of this provi-
sion is clear if we consider that only by prioritising disclosures on the commission
of unlawful actions is it possible to effectively punish such conducts without them
being shielded by confidentiality obligations, on the one hand; and, on the other
hand, to encourage employees to report such actions, by ensuring that they will
not be prosecuted for infringing the confidentiality obligation.

Nevertheless, there are several corrective measures that could still be pro-
vided to achieve a higher level of protection and greater preventive effective-
ness of the instrument in question. The crucial issues concern, specifically, the
private sector. The decision to extend the protection of whistle-blowers only to
a ‘restricted’ class of persons, comprising only the entities to which Legislative
Decree 231,/2001 is addressed that have adopted the relevant organisational and
management models, is perplexing; adopting the model is optional for private
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entities, which also makes the measures aimed at protecting whistle-blowers
purely optional. Furthermore, the gap existing in the area of unlawful conducts
subject to report should also be expanded by including all those conducts that do
not amount to a predicate offence under Legislative Decree 231 of 2001 or to an
infringement of the organisational model.

And yet, the main problem remains that of promoting, within a broader pro-
ject of increasing awareness on the ‘culture of legality’ (Severino, 2016: p. 641),
the maximum social ingraining of whistle-blowing, regarding which a distorted
perception still prevails.

Conclusion

There is no doubt that the historic 2012 reform triggered a fundamental change
in perspective in the Italian anti-corruption system, placing alongside the tradi-
tional repressive approach — which had proven insufficient to deal with a now
all-encompassing and widespread criminal phenomenon — administrative preven-
tion and other measures to fight corruption. Creating an unfavourable environ-
ment for corruption is therefore a potentially winning strategy. However, faced
with particularly serious forms of crime such as corruption, criminal punishment
remains essential.

The result is a complex system with two ‘cores’, preventive and repressive,
which do not always operate in perfect synergy and are not always fully effective,
also because they are often the product of an urgency logic intended to affect
contingent phenomena.

As regards criminal law, the fight against corruption has materialised, espe-
cially with the most recent developments, in terms of a gradual increase in puni-
tive measures, in particular through a widespread increased severity of criminal
punishment, including ancillary measures, as if the threat of greater punishment
in itself meant strengthening protection. Faced with social concern, placed under
the zoom-in lens of public opinion, principally through the media, the primary
objective seems to be that of sending a ‘zero tolerance’ message, in an attempt to
normalise the degree to which systemic corruption is perceived by society. The
introduction of the two new causes of exemption from criminal liability for those
who turn themselves in and for undercover agents has a symbolic meaning too,
underpinning the legislator’s idea of introducing new tools, even if not especially
effective, to ‘wipe out the corrupt’ (Pulitano, 2019b: pp. 606-607).

The debate on the reliability of corruption perception indicators, even if
deduced from the evaluations of official operators, and therefore on the adher-
ence of these indicators to the actual data, is in fact very heated in Italy (Cantone
and Carloni, 2019; Mongillo, 2019: pp. 235-240; Padovani, 2018: pp. 1-3).
The spread of corruption is certainly an actual problem, even if it is difficult to
quantify, but it is also necessary to avoid emphasising data or indicators leading
to them being elevated to guiding principles of criminal policy. Conversely, the
data or indicators in question must not be ignored, lest running the risk of under-
estimating the phenomenon.
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To effectively fight corruption, it is thus necessary not to lose sight of the big-
ger picture.

Clearly, the preventive system, albeit appropriately strengthened (e.g. through
the introduction of the regulation to protect whistle-blowers — although it can
still be improved), cannot adequately function if it is not supported by a compre-
hensive reform of public administration to avoid that the anti-corruption inter-
vention plans and the preventive measures end up in the morass of bureaucratic
formalities and muddled functioning mechanisms of public offices (Fiandaca and
Musco, 2013: pp. 4-5).

Likewise, it is essential to rethink the entire micro-system for the repression
of corruption, which, as we have seen, is characterised by the presence of simi-
lar or contiguous offences (that, when applied in practice, are not always easily
distinguishable from one another), and criminal provisions focusing more on
criminological perpetrator types than on criminal facts (the offence of trading in
influence is emblematic in this regard), which respond to a rationale of antici-
pating protection and present a high deficit of certainty/specificity (Manes,
2018). Tackling ancillary penalties, investigation tools, or, let alone, the penalty
limits for specific offences does not produce significant effects unless we first
focus on a rational rearrangement of the entire subject matter (Gambardella,
2019: p. 62).

Finally, an effective anti-corruption policy undoubtedly cannot operate with-
out a cultural and educational operation aimed at spreading the culture of legal-
ity in the public and private sectors (Pasculli, 2019: pp. 223-224). However,
this clearly ‘educational’ function cannot be delegated primarily to punitive law
through an unchecked and emergency expansion of criminally relevant conducts.
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